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‘Pays 


“LEXIS® MVP offers unlimited online access to my state’s law for a low monthly fee. 
If I get just one good research project a year, it pays for itself.” 


Unlimited use of Florida state law {| 


on LEXIS for $95*a month. 


believe it when 
I heard I 
could get 4 
unlimited online access to 

state law from the LEXIS 
service for a flat fee this low... 4 

with no start-up costs, no 
minimum subscription pe- 

riod and no cancellation fee. / 

Like most solo practitioners, # 

I'd always relied on books for 
research. I never thought I 

could afford an online ser- 

vice. But when I saw all the ben- 
efits Michie offers with LEXIS 
MVP, and then looked at the price 
tag, all I said was, “Where do I sign?” 


“For one low monthly fee, I can & 


search, download and print online 
as much as I want, as often as I need. 
That’s complete case law, statutes, 
attorney general opinions and bill 
tracking for the state. And every- 

thing’s absolutely current. If I get 

just one good research project a year, 

the service pays for itself.” 


“LEXIS MVP runs on the PC I 
already have, so there aren’t any 
new equipment costs. And the 
system speaks my language. 
LEXIS FREESTYLE™ lets me 
retrieve information using simple, 
plain English commands.” 


“Frankly, I didn’t 


“Best of all, my research costs are complete- 

ly predictable. I know what they’ll be in advance, 

nd that’s extremely important to a solo prac- 
titioner...to any practice, for that matter.” 


“I’m convinced ‘The Michie Company 
and LEXIS-NEXIS are committed 
to the small law firm. I’ve always re- 
‘, lied on their books; right now ’'m 
i) also looking into some of their CD- 

, ROM products and LEXIS MVP 
\ online specialty libraries for possi- 
ble future use. At these prices, I 
can’t afford not to take advant- 
age of Michie’s services.” 
| Jeff Resnick is a solo practitioner. 


-| He has been in private practice since 
" 1985, anda LEXIS MVP user since 1991. 


1-800-356-6548 


MVP 


THE MOST VALUABLE PART OF 
LEXIS® FOR SMALL LAW FIRMS. 


From 
THE 
MI COMPANY 


LEXIS:NEXIS 


LEXIS and NEXIS are registered trade- 
marks and FREESTYLE is a trademark of 
Reed Elsevier Properties Inc., used under 
license. © 1995, LEXIS-NEXIS, a division 

of Reed Elsevier Inc. All rights reserved. 
*Solo-practitioner price, which includes 

=e. applicable subscription fee. State and 

local taxes not included. Jeff Resnick is 
Bese practicing attorney in Dallas, TX. 


‘ 
\ 
: 


FIND HEIRS 


Better ay! 


BETTER BECAUSE 


Member: 


National 
Forensic 
Center 


lA Reasonable Fees, Non-Percentage Based 


4 Results Guaranteed, or No Charge 
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4 Fully Insured, for your protection 

lA No-Obligation Fee Quotation 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one call to the company that finds them 
all... ABETTER WAY. 


(663-2255) 
FAX 1-800-663-3299 
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only a select few can discuss the 
specifics of a case with each other 


That select group is all on LawDesk®. And only on LawDesk. 

Only LawDesk offers Florida cases, statutes and analytical material as part of a complete integrated 
research library of single-disc CD-ROMs with hypertext linking. Which means only LawDesk lets you jump from 
one publication to another without leaving the program. All with a few simple keystrokes. 

With LawDesk, for the first time, you have instant access to the most complete answers about state and 
national questions; cases, statutes, regulations and analysis. And once you've learned how to use one LawDesk 
disc, you know how to use them all. 

So if you’ve been considering moving to CD-ROM, make sure you select the one that 
gives you all the benefits of today’s technology. LawDesk. — For more information on all 
our LawDesk CD-ROM products call #800-828-6373. 
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Unauthorized Practice 

About living trusts and their being 
void when commercially formed 
through the unauthorized practice of 
law (April 1995). 

‘Tis a very interesting concept .. . 
this voidness. 

However, several questions suggest 
themselves. 

What of trusts formed from books 
published by nonlawyers and either 
photocopied at the public library or 
created from forms contained in books 
purchased at your local bookstore? And 
what about the “void” trust that has 
been in effect for five, 10, 15, or 20 
years or more, which has various stock 
and money fund accounts, from which 
multiple distributions have been made 
during the life of the grantor? What 
about those? 

Certainly it cannot be seriously 
agreed that one, not a lawyer (even a 
lawyer from another state) cannot pub- 
lish a “how-to” on trusts, avoidance of 
probate, or any such. Remember the 
First Amendment?! 

All such how-to’s, if prepared by 
nonlawyers, would, presumably, run 
afoul of the “UPL” bugaboo. What then 
of “resulting trusts”? 

What of the distributions made over 
a period of time to donees of the gran- 
tor? Will they have to be returned to 
the grantor’s estate following a deter- 
mination (post-death of the grantor) 
that the trust was void? Sure! You 
have to be kidding. When a grantor 
has created his or her trust/estate plan 
using these “void” documents and has 
used them and functioned with them 
over a period of years, does the trust 
(considering that rights in assets trans- 
ferred have vested and that significant 
changes of position have occurred, all 
on the basis of “reasonable” reliance 
on documents regularly executed and 
used) become cured of the pox... or 
does the void label remain forever 
affixed? 

We seek out carpenters when we 
need modifications to our houses. We 
hire painters. We take our autos to 
mechanics. We sometimes even hire 
lawyers. Why do we do these things? 
We do them because we do not have 
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the knowledge, the patience, the inter- 
est or the desire to do what these 
people do. If we were motivated, or 
skilled or intelligent enough, we could 
learn to do all these things. It is heard, 
more and more, that people, using 
computers, are learning more and more 
about law and are learning to do many 
of the things we lawyers have been 
accustomed to doing for our clients. 
There is no limit on knowledge or 
information, and in this “age of infor- 
mation” competition comes not only 
from our brethren but also, signifi- 
cantly, from the increased and increas- 
ing sources available to all members 
of our communities. 

Certainly we would like to have an 
absolute monopoly on knowledge of 
matters legal. Unfortunately, the 
monopoly continues to erode. 

For us to attempt, on any basis, to 
control sources of information and to 
declare void documents prepared fol- 
lowing individual study or research, 
whether from books or from nonlawyer 
“teachers” is both an enormous and 
losing proposition. It is tantamount to 
saying that “we are the (only) chosen 
people,” and that no one else has the 
ability to attend to his or her own 
affairs—what ego! 


ALAN J. WERKSMAN 
Deerfield Beach 


Reconciling Differing Views 

I read with interest attorney Mark 
Buell’s article, “Liability for Inade- 
quate Security” (March 1995), and two 
subsequent letters by Mr. Glantz and 
Mr. Buell debating the application of 
§768.81 to negligent security claims 
arising out of intentional torts by third 
parties. The question presented in these 
cases is whether the defendant is per- 
mitted to add the nonparty to the 
verdict form when the only evidence 
suggests that the nonparty is guilty of 
an intentional tort, for example, as- 
sault or battery. The better reason view 
suggests §768.81 permits a negligent 
party defendant to request that the 
intentional fault of a nonparty defen- 
dant be considered by the jury and 
their name placed on the verdict form. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“t do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“L will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“Lt will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone's cause for lucre or 
malice. So help me God.” 


Admittedly, nothing in the Fabre, 
Allied / Signal, and Dosdourian trilogy 
squarely answers this question. A mere- 
ly negligent party defendant should be 
entitled to request that the jury con- 
sider the intentional wrong-doing of a 
nonparty since this fulfills the statu- 
tory intent behind the apportionment 
statute. 

Consider the following scenario: Two 
individuals traveling in automobiles 
are heading from opposite directions 
toward a plaintiff. Both are approach- 
ing the plaintiff at the same speed, both 
cars present the same danger. An in- 
stant before impact, one of the drivers 
recognizes the plaintiff and having har- 
bored ill will against the plaintiff in 
years past, accelerates and, with a 
mean-spirited howl, intentionally at- 
tempts to run down the plaintiff. Both 
the intentional and negligent driver 
reach the plaintiff at the same time and 
inflict equal injuries. Accepting the 
narrow view of §768.81, the merely 
negligent driver would be obligated to 
pay for the damages flowing from the 
intentional tortfeasor’s wrong-doing, but 
would not be obligated to pay for the 
damages flowing from a merely negli- 
gent codefendant driver. As the Florida 
Supreme Court noted, there is nothing 
inherently fair about requiring a defen- 
dant to bear more than his or her 
proportional share of the fault. The 
reasoning of the Jane Doe and Bach 
cases cited by attorney Buell produce 
the anomalous result of requiring a 
negligent defendant to, in effect, in- 
demnify an intentional tortfeasor for 
that intentional tortfeasor’s conduct 
but bear no responsibility for a merely 
negligent nonparty. This turns the statu- 
tory intent of §768.81 on its head. The 
provision of §768.81 which provides 
that the statute shall not be applicable 
to intentional torts simply means that 
an intentional tortfeasor cannot invoke 
the benefits of the statute and insist 
that the fault of a merely negligent 
nonparty be considered by the jury. 


Davip HENRY 
Orlando 


Smoking Update 

As a followup to our recent article, 
“Where They Smoke, They May Get 
Fired—An Overview of Workplace 
Smoking Restrictions,” (October 1994), 
the Florida Supreme Court has since 
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ruled on the certified question pre- 
sented in Kurtz v. City of North Miami, 
625 So. 2d 899 (Fla. 3d D.C.A. 1993). 
Specifically, the Florida Supreme Court 
has held that Art. I, §23 of the Florida 
Constitution does not prohibit a mu- 
nicipality from requiring job applicants 
to refrain from using tobacco or tobacco 
products for one year before applying 
for, and as a condition of being consid- 
ered for, employment, even where the 
use of tobacco was unrelated to the 
position sought by the applicant. The 
decision has not yet been released for 
publication, but is reported at 20 Fla. 
L. Weekly S170, 1995 WL 231185 (Fla. 
April 20, 1995). 


DEBORAH S. CRUMBLEY 
Grecory A. HEARING 
Tampa 


Errata 

In October 1993, the Journal pub- 
lished a letter to the editor from Orlando 
Assistant County Attorney A. Bryant 
Applegate which responded to a June 
1993 letter to the editor from Sarasota 
attorney Andrew B. Spark. Mr. Spark’s 
letter had been critical of then- 
Secretary of State Jim Smith’s article 
in the April 1993 issue of the Journal 
entitled “Government Attorneys: Un- 
sung Heroes of The Florida Bar,’ in 
which Mr. Applegate was featured. 
Further correspondence from Mr. Spark 
suggested Mr. Applegate misrepre- 
sented the contents of Mr. Spark’s 
letter in several respects, and other- 
wise made misleading statements about 
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Mr. Spark’s experience: 

1) The letter stated that Mr. Spark 
“determined” that Mr. Smith is “dis- 
honest.” In fact, Mr. Spark provided 
an alternative conclusion, stating, “If 
Smith actually believed what he wrote, 
he is oblivious .... If he did not 
believe what he wrote, I would be 
curious to know his motive for . . . being 
dishonest.” 

2) The letter’s statement that Mr. 
Spark’s conclusions were “based on job 
interviews” implied that Mr. Spark’s 
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= Loyola University School of Law 
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letter was based solely upon job inter- 
views. In fact, Mr. Spark additionally 
provided a long, detailed paragraph of 
numeric analysis to support his conclu- 
sions. 

3) The letter stated that Mr. Spark 
drew his conclusions about the work 
schedules of government attorneys 
“based on one interview.” In fact, Mr. 
Spark clearly related the fact that he’d 
had several interviews for positions as 
a government attorney. 

4) The letter mistakenly said Mr. 
Spark stated that government attor- 
neys “only” work a 40-hour week and 
“never” on weekends. 

5) The letter claimed that Mr. Spark 
stated that government attorneys are 
under no pressure to make up time for 
doctors’ appointments or illnesses. In 
fact, Mr. Spark merely stated that the 
pressure was not as great as that 
experienced by private attorneys. 

6) The letter implied that Mr. Spark 
stated that the nature of matters han- 
dled by government attorneys involve 
less pressure than those handled by 
private attorneys. 

7) The letter stated that Mr. Spark 
“can only dream about the pressure of” 
handling certain types of matters that 
government attorneys handle, includ- 


ing “a voting rights case,” “coordinating 
multi-million dollar bond deals,’ and 
“attempting to resolve disputes among 
citizens.” 

In so stating, Mr. Applegate was 
apparently unaware of the following: 

a) Prior to Mr. Applegate’s letter, 
Mr. Spark had been actively involved 
in several elections issues, including a 
nationwide survey for the Hillsborough 
County supervisor of elections, and 
successfully lobbied at least three Flor- 
ida counties to change their voter 
registration forms. In addition, at the 
time of the letter, Mr. Spark was a 
member of the Election Law Commit- 
tee of the ABA’s Young Lawyers 
Division, for which he contributed to a 
project concerning the “motor-voter” 
legislation. 

b) In the mid-1980s, as an assis- 
tant portfolio manager with The 
Prudential Insurance Company of Amer- 
ica, Mr. Spark was one of a handful of 
individuals responsible for managing 
a $9 billion portfolio composed primar- 
ily of bonds. 

c) Prior to Mr. Applegate’s letter, 
Mr. Spark had been training to be a 
certified community mediator and had 
actually served as a mediator as part 
of the training. 


A Word About Bar 
Journal Articles... . 


to lawyers. 


sues only. 


of Citation. 


Editorial Board. 


The primary purpose of articles and columns is to educate or 
inform the reader on issues of substantive law and practical concern 


Analysis, opinion, and criticism of the present state of the law are 
also encouraged and should be clearly identified by sufficient legal 
authority on all sides of an issue to enable the reader to assess the 
validity of the opinion. Where criticism is voiced, suggestions for 
reform should also be included. Criticism should be directed to is- 


Articles submitted for possible publication should be typed on 
eight and one-half by 11 inch paper, double-spaced with one-inch 
margins. Citations should be consistent with the Uniform System 


Lead articles may not be longer than 18 pages, including foot- 
notes, and will be reviewed by members of The Florida Bar Journal 


Manuscripts may be cnienitbe to Editor, The Florida Bar Jour- 
nal, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 
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PRESIDENT'S PAGE 


“My Lawyer’s Dialing Finger Is Broken” 


he loss of public respect for 

our profession is alarming. 

All of us know that lawyers 

are increasingly unpopular 
and subject to heightened criticism. 
This is not something that is new, but 
it is certainly occurring to an unprece- 
dented degree. We have seen audiences 
at “Jurassic Park” roar as the dinosaur 
made a meal of a lawyer sitting on a 
privy; T.V. advertisements singing the 
praises for planet Reebok, where there 
are no lawyers; and Miller Lite com- 
mercials showing a cowboy roping di- 
vorce lawyers at a rodeo. 

Surveys indicate that among the 
general public, lawyers have a 40 per- 
cent approval rating; only 22 percent 
say the terms “honest and ethical” 
describe lawyers; and only 5 percent 
say they would recommend law as a 
profession to their children. Over half 
the public believes that lawyers are 
greedy; 63 percent say we make too 
much money; and 55 percent say most 
lawyers charge excessive fees. 

Beginning with Vice President 
Quayle and continuing with the cur- 
rent assaults in Congress, attacking 
the legal profession has become a popu- 
lar political game. George Will calls 
us “connoisseurs of conflict.” 

Obviously, we are extremely easy 
targets. People need lawyers in some 
of the most difficult and stressful times 
of their lives—when they are threat- 
ened by regulations they do not under- 
stand, when someone is attempting to 
take away their financial security, or 
when the state is threatening their 
liberty. A feeling of helplessness and 
antagonism toward someone you are 
dependent upon is understandable. How- 
ever, the current climate goes far be- 
yond the animosity directed toward our 
profession in earlier years. 

One basis for the attacks on our 
profession comes from what many see 
as marginal or even frivolous litiga- 
tion. Often, such litigation is filed by 
the increasing numbers of lawyers be- 
ing graduated each year who are un- 
able to find jobs either in the private 
or public sector. Some, having been 


forced to hang out their own shingles, 
file cases that many attorneys would 
have counseled against bringing, or 
flatly rejected. 

Our profession is also criticized for 
its extravagant and tasteless lawyer 
advertising. I believe that nothing has 
done more to demean our profession 
in the eyes of the public than the 
television ads, billboards, and letter 
solicitations supposedly done under the 
auspices of the First Amendment. If in 
doubt as to how the public views such 
advertising, simply ask someone who 
has no contact with the legal profes- 
sion, or, better yet, ask a prospective 
juror during voir dire. 

Unfortunately, as members of the 
profession, we cannot escape responsi- 
bility for the negative public attitude 
toward lawyers. While we can shift 
some of the blame to law schools for 
turning out too many graduates with- 
out letting them know the economic 
realities of the practice, and to the 
Supreme Court for sanctioning adver- 
tising by those few lawyers who choose 
to spend their time and money hawk- 
ing their wares on T.V., we must accept 
much of the responsibility because of 
the way we treat those whose percep- 
tion is most important: our clients. 

Several weeks ago, I sat behind a 
one-way mirror looking in on a focus 
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group of a dozen individuals who had 
recent experiences with lawyers, as 
part of the public perception study 
being conducted by the Penn + Schoen 
Firm on behalf of The Florida Bar. 
Observing these individuals discuss 
their relations with lawyers was inter- 
esting and insightful. While the obser- 
ved group accorded most lawyers a 
degree of respect for their ability, they 
were unanimous in describing the law- 
yers with whom they had dealt as: 
“arrogant,” “greedy,” and “not respon- 
sive.” One individual declared: “You 
have to get angry with them before 
they will do anything.” Another scorn- 
fully suggested that he thought his 
lawyer’s “dialing finger was broken.” 

Every new Bar president brings to 
this job a host of new ideas and pro- 
grams that he or she hopes to accom- 
plish. I am enough of a realist to 
recognize that during my one short 
year in office we will not substantially 
alter the public perception of lawyers 
in Florida. However, there is much 
that we can do to alter the feeling 
expressed in the focus groups that 
lawyers are arrogant and not respon- 
sive. 

During the upcoming year I intend 
to focus attention on and devote re- 
sources toward the restoration of pro- 
fessionalism and building better re- 
lations with our clients. I certainly do 
not pretend to have all the answers 
and I look forward to having your ideas 
and input on how best to address these 
important issues. We will not stop all 
the lawyer jokes, and we may not be 
able to convince the majority of the 
public that lawyers are not arrogant 
and greedy. However, I believe we can 
demonstrate that we are responsive to 
our clients’ problems and that our 
overriding goal is to represent them to 
the very best of our abilities. Perhaps 
the first step is to show them that our 
dialing finger is not broken. 0 


JouN A. DeEVauLtT III 
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EXECUTIVE DIRECTIONS 


ome changes may be in store 
for The Florida Bar’s publi- 
cations. 

Those of you who are ad- 
mitted to practice in other jurisdictions 
may already know that between the 
Journal and the News, our Bar pub- 
lishes to its members significantly more 
information about changes in the law 
and activities of the profession than 
does any other state bar. As president 
of the National Association of Bar Ex- 
ecutives last year I had a chance to 
review the publications of other bars, 
and can safely say we are out in front 
in this area. 

Our last readership survey suggested 
98 percent of you spend at least 15 
minutes with the Journal each month, 
while 96 percent spend at least that 
amount of time reading each issue of 
the News. Some 97 percent of our 
readers said they use the Journal as a 
research tool, and 68 percent reported 
a Journal article had helped them with 
a case. The News received similarly 
high marks, with 92 percent of respon- 
dents categorizing the paper as accurate 
and impartial and more than 92 per- 
cent giving high marks for overall 
quality and usefulness of the informa- 
tion the paper contains. 

Your comments on the detailed 1990 
publications survey and subsequent 
membership attitude surveys have been 
helpful to the editorial board and publi- 
cations staff. You may have noticed, for 
example, the publications containing 
more information on ethics, law office 
technology and economics, and Board 
of Governors debates. That is a direct 
outgrowth of your recommendations. 

As our Bar has grown and added 
sections and committees, so, too have 
our publications grown. During 1990 
we published 848 Journal pages and 
788 News pages; last year we pub- 


Watch This Space 


lished 968 pages in the Journal and 
1,072 pages in the News. Circulation 
grew by more than 20 percent during 
that period. 

I’m pleased to report that much of 
the growth has been paid for by in- 
creased sales of commercial advertising. 
We added a support position to the 
advertising department four years ago, 
and a second salesperson just over two 
years ago. During the past five years 
total revenue from the Journal, News, 
and annual directory grew from 
$1,038,583 to $1,602,152. 

Considering all overhead and direct 
expenses, the publications in 1990 cost 
a net total $289,796, or about $6.17 
apiece for each of our 46,945 members. 
Last year net costs stood at $251,276, 
or about $4.40 apiece for our 56,853 
members. 

So we seem to be moving in the right 
direction, but much remains to be done. 
President John DeVault has proposed 
some ideas to make the publications a 
faster read that is more useful to 
practitioners. Park Trammell, our new 
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communications director, also has 
started a technology-needs study for 
the Communications Division which 
will, in part, consider the benefits of 
desktop publishing. 


A Sad Note 

You may have read in the News 
about the tragic death in May of Debo- 
rah Melaas Smoot of Jacksonville, chair 
of the Journal and News Editorial 
Board. Debbie’s contribution to the 
publications during this recent period 
of growth was substantial, as was 
recognized in a memorial resolution 
adopted by the Board of Governors. 
Eighteenth Circuit Judge Tom Free- 
man, incoming chair of the editorial 
board, summed up the feelings of those 
on the staff who worked closely with 
Debbie when he commented: “We will 
miss not only her contributions and 
her leadership, but her friendship. She 
served The Florida Bar with distinc- 
tion.” 

I am confident Judge Freeman, like 
the rest of the board, is ready to lead 
our publications into their next phase 
of development. After two terms as the 
Board of Governors’ liaison to the edi- 
torial board and a term as Budget 
Committee chair, he is well-versed in 
the workings of our publications de- 
partment, and has a good grasp of the 
costs associated with all of our commu- 
nications efforts. 

I hope that each of you takes advan- 
tage of the information provided 
through our publications, and will share 
with the staff ideas on making the 
magazine and the newspaper more 
useful to you in your practice. 0 


é 
JOHN F. HARKNESS, JR. 
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JOHN 


President of The Florida Bar 


While some might shrink from the many issues 
and challenges The Florida Bar will face in the 
next 12 months, the new president reflects the quiet 
confidence friends see as his trademark 


by Gary Blankenship 


ohn DeVault likes a good 
challenge. 
That’s the reason the for- 
mer high school and college 
debater became one of Florida’s top 
trial lawyers. 

“T like the excitement. There’s noth- 
ing more fun than going into a trial and 
cross-examining a witness or giving a 
closing argument,’ DeVault said. “And 
I like the variety. You learn about all 
kinds of different things. 

“For instance, I had a case recently 
and I was required to learn about 
Pakistani law, and the validity of a 
marriage that took place in India in 
front of the Taj Mahal, by a Muslim 
taxi driver.” 

The same challenge led him, after 
three years on The Florida Bar Board 
of Governors and prior service as chair 
of the Trial Lawyers Section, to seek 
the Bar presidency. 


“A lot of lawyers were frustrated 
with the system and frustrated with 
the Bar, and I thought I could do 
something about that, and thought I 
could do something to help rekindle the 
professionalism within the Bar and 
raise the image of lawyers,” he recalled. 

With The Florida Bar facing un- 
precedented challenges from inside and 
outside the profession, there’s no doubt 
DeVault faces some major battles in 
the coming year. But his friends and 
colleagues have no doubt he’s up to it. 

“He’s a guy who has the leadership 
skills and the communication ability 
to be an outstanding representative of 
The Florida Bar in this kind of time,” 
said Miami attorney Neal Sonnett, who 
has known DeVault since both were 
on competing debate teams in high 
school. 

“Sometimes the onset of problems 
provides an opportunity for leaders to 
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really demonstrate their worth,’ he 
added, “and I think John will be up to 
that.” 

“He is one of the fairest people I have 
ever known, which I think is one of the 
most important things,” said Jackson- 
ville attorney Mary K. “Kitty” Phillips, 
who practiced with DeVault for several 
years. “He is the best I’ve ever seen at 
bringing two sides together when you 
would have thought there was no way 
they would get together.” 

“Here’s an individual who is a very 
fine lawyer and—it’s a trite phrase—is 
truly a credit to our profession,’ said 
Miami attorney Barry Davidson, an- 
other DeVault friend since law school. 
“I think one of John’s greatest assets 
is that he is very even-tempered, and I 
think that’s exactly the sort of presi- 
dent The Florida Bar should have year 
in and year out.” 

John Frost, who will succeed De- 


ty, 


Vault as Bar president, put it succinctly: 
“Knowledgeable, caring, and dedicated.” 


ohn A. DeVault III was born 

October 17, 1942, in 

Knoxville, Tennessee, the 

oldest of three children of 
John and Bobbie DeVault. A World 
War II baby, DeVault and his mother 
spent his first three years living with 
his grandmother, Alice Haynes De- 
Vault, while his father was off to war. 
Sister Elaine and brother Walter were 
added to the family later. 

“My grandmother was a great influ- 
ence on me,’ DeVault recalled. “She 
first introduced me to politics. She was 
a great political worker. She loved to 
work in local political races. I can 
remember going with her to the fire- 
house when I was five or six years old 
and handing out cards for candidates. 

“She introduced me to the first law- 
yer I can ever remember meeting, 
Hobert Atkins, a domestic relations 
and criminal lawyer. He ran for and 
was elected to the state senate, and she 
supported him.” 

The law became an early interest. 

“When I was in elementary school, 
there was a high profile civil rights 


case going on in Knoxville at the fed- 
eral courthouse downtown,’ DeVault 
said. “I remember skipping school, tak- 
ing a bus downtown, and getting in the 
courtroom and sitting in the front row 
for a day of the proceedings. I was 
fascinated. That helped instill my de- 
sire to be a lawyer. 

“I knew from about age 10 or 12, 
maybe even sooner, that I wanted to 
be a trial lawyer. No one from my 
family had ever graduated from college, 
much less been a lawyer,’ the new 
president said. 

After he completed junior high, his 
father, who was a salesman for Oscar 
Mayer, was transferred to Miami to 
run an Oscar Mayer plant and DeVault 
entered North Miami High School. 

“It was culture shock of major pro- 
portions, where everyone thought I was 
different and made fun of my accent,” 
DeVault said. 

Nonetheless, he liked Miami and 
Florida, and the less-stratified society 
than Knoxville. 

“People were accepted and could ex- 
cel on the basis of what they did, not 
who they were. Florida seemed much 
more open to everyone who came in,” 
he said, adding the lesson was driven 
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home when he watched the early 1960’s 
immigration of Cubans and how they 
made their way in Miami. 

In high school DeVault played intra- 
mural basketball, joined the debate 
team, and was elected president of the 
student council. As a junior, he and his 
debate partner went up against a team 
from Miami Beach of Barry Richard, 
who earlier this year defended The 
Florida Bar’s advertising regulations 
before the U.S. Supreme Court, and 
Neal Sonnett for the state debate cham- 
pionship. “They won,’ DeVault said 
with a smile, but Sonnett and Richard 
are still his friends. 

Attending the University of Florida 
seemed a natural choice. “If you were 
going to live the rest of your life here, 
it made sense to go to what I perceived 
to be the state university and meet the 
people who were going to be the future 
leaders of Florida,” he said. 

He continued debating in college, 
which led to some memorable experi- 
ences, including a rematch in a moot 
court competition with Sonnett and 
Richard in 1966, who were represent- 
ing the University of Miami. 

“John was extremely competitive,” 
recalled team partner Greg Presnell. 
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a 
: John and Sue DeVault enjoy sailing and racing, and raised all three of their children io sail. 


“He and I were partners . . . and we 
lost to Neal Sonnett and Barry Rich- 
ard. John and I were so despondent, 
we took a cab to the south end of Miami 
Beach and walked back to the hotel in 
the south end of Hollywood, stopping 
at most of the bars along the way.” The 
following day Florida’s other team com- 
posed of John’s present law partner, 
Charles Pillans and Steve Powell, an 
attorney now with the U.S. Depart- 
ment of Commerce, won the final round, 
keeping the trophy at UF. 

Members of the UF moot court team 
still get together, Presnell said, adding 
that lessons they learned on debate and 
moot court teams are still relevant. 

“He is very keen on succeeding in 
whatever he does,” Presnell said. “He’s 
also a very good politician. He knows 
the art of compromise and how to get 
things done. In the final analysis, it 
doesn’t matter how many good ideas 
you’ve got if you can’t marshal the 
votes to achieve your objective. I think 
John has very unique skills in that 
regard.” 


ut the most important 

benefit from debate and 

moot court activities was 

meeting his wife, Sue. That 
happened in DeVault’s senior year, 
when she was in a speech class with 
one of DeVault’s roommates. 

“We had a debate with a team from 
England and the speech classes had to 
attend,” DeVault said. “The English 
team trounced us severely, but we had 
a great party later that night and that’s 
where I met her.” 

They were married a year later, 
while DeVault was in law school. 

They have three children—daughter 
Carol Sue Lahey, 27, and twin sons, 
Andrew Michael and Allan Livingston, 
22. In addition, the family includes 
son-in-law Matt Lahey and as of May 
2, granddaughter Madison Kaye Lahey. 

Sue DeVault has had a busy career 
of her own. While her husband was in 
law school, she built on her B.A. in 
English education by getting a master’s 
degree in English, which she used to 
teach in junior college for several years. 

About 10 years ago she returned to 
college, got a degree in accounting, and 
passed the CPA exam. She worked for 
an accounting firm, then consulted with 
a real estate developer. In recent years, 
she’s been an independent consultant. 


DeVault with senior law partner C. Harris Dittmar. The portrait between the two is of Chester 


Favorite Studios, Inc., Jacksonville 


Bedell, one of this century's most famous Florida lawyers. DeVault’s firm was founded shortly 
after the Civil War, and was joined late last century by Chester Bedell’s father, George, and 
sons Chester and Nathan practiced there their entire careers. The firm was an early supporter 
of the Jacksonville Free Library and now, fittingly, is housed in the library’s turn-of-the-century 


home. 


Aside from other activities, Sue De- 
Vault enjoys gardening and recently 
took up horseback riding as a new 
challenge. 

What should Bar members know 
about her husband? “John keeps things 
very close,” she said. “He’s seemingly 
calm on the outside, but he’s very 
intense on the inside. He’s very good 
with people. 

“T think that he will represent the 
profession very well. I admire John for 
his integrity and his devotion to what- 
ever he does. He’s an honest, 
hardworking person. Bar members 
should know he deals fairly with peo- 
ple; he’s a consensus builder; and he’s 
able to bring people together.” 

After law school, DeVault took a job 
as law clerk for federal district Judge 
William A. McRae, Jr., in Jacksonville. 
After a year, he was hired by the Bedell 
law firm. Two years later he became a 


partner and is now managing partner 
of Bedell, Dittmar, DeVault & Pillans. 

“I was extremely fortunate to have 
some outstanding mentors when I be- 
gan the practice of law: Judge McRae, 
Chester Bedell, and Harris Dittmar. 
You learn a lot from carrying Chester 
Bedell’s briefcase?’ DeVault indicated. 
“With teachers like that, and partners 
like Bob Smith, Earle Zehmer (now 
First District Court of Appeal chief 
judge), and Charlie Pillans, I consider 
myself the luckiest lawyer alive. 

“Our firm has always limited its 
practice to trial and appellate work, 
and we believe that if you try cases, you 
can try any kind of case,” he said. “I’ve 
tried all kinds of cases: from anti-trust 
to zoning, white collar crime, complex 
commercial cases, and recently I’ve 
been doing a lot of attorney malpractice 
defense work. I still do securities cases, 
environmental cases, products liability, 
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and litigation over wills and trusts.” 

“It’s pretty exciting to work for him, 
because he has a lot of enthusiasm and 
a lot of dedication for what he’s doing,” 
said DeVault’s secretary of seven years, 
Vanesa Bowden. “It’s never dull.” 

It’s safe to say DeVault’s resume is 
packed with cases that many lawyers 
would be proud to claim. 

One such case was Tanner v. United 
States, a criminal case he argued all 
the way to the U.S. Supreme Court, in 
what DeVault said was his “most satis- 
fying professional experience. This 
case involved a developer in Central 
Florida who had been a subcontractor 
on a coal-fired generating station in 
Palatka. He had constructed the roads 
in conjunction with the facility and the 
charge was that the roads were not the 
quality required and therefore he had 
defrauded the government.” 

DeVault didn’t handle the trial, but 
was called in after the client was 
convicted. A juror came forward after 
the verdict and revealed that some 
jurors drank heavily during the delib- 
erations, while others used illegal drugs. 


DeVault’s appeal to the U.S. 11th 
Circuit Court of Appeals argued juror 
misconduct and that the alleged wrong- 
doing wasn’t a federal crime. The 
appellate panel ruled against the cli- 
ent, but now-Senior Judge James C. 
Hill, Sr., agreed it wasn’t a federal 
crime. 

DeVault appealed both issues to the 
U.S. Supreme Court, which accepted 
the case. The court in 1987 ruled 
against DeVault 5-4 on the jury issue, 
but unanimously with him that a “con- 
spiracy to defraud a private corporation 
which had no relation with the govern- 
ment except through its receipt of 
federal loans” did not constitute a fraud 
on the government. On remand, the 
11th Circuit reversed the convictions 
and vacated the judgments. 

In Kimerling v. Holiday Inn, DeVault 
represented an elderly couple who had 
been beaten and robbed shortly after 
checking into a North Florida hotel. 
DeVault presented evidence the hotel 
failed to provide security despite the 
high number of transients in the area 
and proven high crime rate in the area, 


and that the hotel failed to summon 
police even after a neighboring guest 
reported the disturbance. 

The case settled for $1 million after 
closing argument. 

In Handelsman v. Town of Palm 
Beach, DeVault successfully defended 
the town when it denied a zoning 
variance for a law restricting all new 
retail establishments to 2,000 square 
feet. The plaintiff, whose long-term 
lease had been terminated, was seek- 
ing $12 million. The town won on all 
counts at trial, and the decision was 
affirmed by the Fourth District Court 
of Appeal. 

Despite the busy practice, the De- 
Vaults have found time to relax. The 
family has a 25-foot C&C sailboat in 
Jacksonville. “For many years I raced,” 
DeVault said. “Sailboat racing is some- 
thing Sue and I and our friends enjoyed. 
I taught all three of my children to sail, 
and they are now all better sailors than 
me.” 

The DeVaults also enjoy hiking, ca- 
noeing, and relaxing in the North 
Carolina mountains, especially in the 


DeVault with Fourth Circuit State Attorney Harry Shorstein, right, and Bryan Davis, who then was Shorstein’s chief assistant. Davis is now 
a Fourth Circuit judge. The new Bar president handles white collar criminal cases as part of his practice. 
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Highlands area. 

Almost as long as he’s been a lawyer, 
DeVault has been involved in Bar and 
other law-related activities. From 1974 
to 1978 he was on the Jacksonville 
Area Legal Aid Board of Directors, and 
served as president of that organiza- 
tion in 1978. 

He organized and for several years 
chaired the mock court trial competi- 
tion between state law schools known 
as the Chester Bedell Competition, and 
was on the Bar’s President’s Commis- 
sion on Professionalism from 1988-89. 
He chaired the Bar’s committee on 
Restoration of Professional Ethics fro 
1986-88. 

In 1981, DeVault joined the Trial 
Lawyers Section Executive Council, 
where he served until 1990. He was 
section chair in the 1988-89 Bar year. 

It was almost by accident that De- 
Vault joined the Board of Governors. 
He said he had no intention of seeking 
the post, but in 1990 an outgoing 
member, Joe Milton, called and urged 
him to run for a Fourth Circuit seat. 
In his second year, he was named chair 
of the important Legislation Commit- 


tee, which also automatically made ~ 
him a member of the Bar Executive ~ 


Committee. 


In 1993, he ran for president-elect © 


in the first contest under new rules 


intended to shorten the campaign and © 


reduce the cost of running. DeVault 
and his wife traveled the length of the 
state renewing old college friendships 
and listening to concerns of lawyers in 
every part of the state. 

The new Bar president said coming 
from a mid-sized law practice (the 
Bedell firm has 12 lawyers) was a plus 
during the campaign. 

“T felt lawyers had a feeling that as 
someone who managed a medium-sized 
firm, I was better able to understand 
and identify with lawyers’ needs and 
problems, and that qualification was 
more important to them than any 
other,” DeVault said. 

“What [such a position] does is let 
you understand the delicate balance of 
the demands of our profession and the 
requirements of our meeting the pay- 
roll every month, making sure your 
secretary gets paid and the equipment 
works.” 

Campaigning also provided invalu- 


to be in their day-to-day practice,’ he 
said. “I think, generally, lawyers resent 
the Bar. But I think the Bar needs to 
be there when lawyers have need of it. 
I think our most important role is 
grievance and discipline. If we’re to 
serve the public, we’ve got to be consis- 
tent in policing our own and getting 
bad lawyers out of the profession. I 
think we perform that function well.” 

Bar members will find the new presi- 
dent has definite notions about many 
issues, but Bowden, his secretary, said 
that won’t stop him from listening. 
“One thing about him that I respect the 
most is that while he has his own idea 
about things and his own strong be- 
liefs, he is always willing to listen to 
another viewpoint, so you can talk to 
him,” she said. 


eVault said his top prior- 
ity will be raising the 
image of the profession 
and improving relations 
with clients. 

“IT think we are held in the lowest 
esteem that the profession ever has 
been,” he said. “We need to be respon- 
sive to and be concerned with our 
profession. We must improve our rela- 
tionships with our clients and help 
them understand the work we do for 
them.” 

The Board of Governors will devote 
its retreat this month to these issues, 
including reviewing an ongoing study 
about how lawyers are perceived. (See 
the President’s Page column in this 
Journal for more about the study.) The 
newly created Communications Com- 


able input for DeVault as he shapes his The presidential family. In the back row, from the left, son-in-law Matt Lahey, daughter Carol 
DeVault Lahey, wife Sue, and John DeVault. In the front are twins Andrew and Allan with 


goals for his presidential year. 
“T don’t think lawyers want the Bar 


Shelby. 
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mittee chaired by board member 
Michele Cummings will use the retreat 
findings to create a program dealing 
with these key issues. 

DeVault also plans three special task 
forces to study highly topical Bar is- 
sues: regulation of lawyer advertising, 
unlicensed practice of law, and presi- 
dential election rules. 

In recent years, presidential election 
rule changes have cut the campaign 
time from a year to six months, and 
limited the number of mailings and 
other activities to control costs. “If 
we're going to permit a greater number 
of people to run for that office—and I 
think we need to make it available to 
more lawyers in small law firms and 
to sole practitioners—we need to cut 
that back even further,” DeVault said. 

He noted that the State Bar of Texas 
limits its campaigns to six weeks, and 
said The Florida Bar should look at a 
90- to 120-day campaign period, with 
the election closer to the time the 
president-elect is sworn in. The special 
commission studying this issue will be 
headed by former Bar President Ray 
Ferrero, Jr., chair of the panel that last 
studied those rules. 

On advertising, DeVault said he sup- 
ports the Bar’s efforts to regulate lawyer 
advertising, including defending the 
rule barring direct mail advertisements 
for personal injury and wrongful death 
cases within 30 days of an accident. 
That case, The Florida Bar v. McHenry, 
was awaiting a decision from the U.S. 
Supreme Court at the time this article 
was written. 

“Tasteless lawyer advertising has, 
more than any other factor, eroded the 
reputation of lawyers during the time 
I’ve practiced,’ DeVault said. “The ad- 
vent of lawyers pitching their wares 
on television, radio, on billboards, and 
the back of buses has created a nega- 
tive perception with the public that we 
may never overcome. 

“I think the Bar should try to do 
everything we can to restrict advertis- 
ing and regain the professional stature 
we had before.” 

DeVault said the advertising panel 
will be ready to move regardless of how 
the Court rules in McHenry. 

“If the Court grants the states greater 
latitude in lawyer advertising, I want 
Florida to be the first state to react to 
that,” he said. “If they take away the 
30-day solicitation rule, I want this 
committee to look at other ways to 


restrict ads that are damaging to the 
profession.” 

That panel will be headed by former 
Bar President Ben Hill. 

On UPL, DeVault said he wants to 
broaden the expanded prosecutions that 
began in the past year and also look at 
whether the Bar’s grievance staff law- 
yers can handle UPL prosecutions. 
Board of Governors member Ky Koch 
will chair that study panel. 

Two other controversial issues are 
also on the DeVault agenda for the 
coming year: mandatory reporting of 
pro bono service and term limits for 
Bar officers to encourage broader par- 
ticipation in Bar activities. 


e said he will ask the Pro 

Bono Committee to re- 

view the reporting re- 

quirement. The pro bono 
plan approved by the Supreme Court 
set a voluntary goal for lawyers to 
perform 20 hours of free services for 
the indigent annually, or donate $350 
to a legal aid program. While the goal 
is voluntary, the court required Bar 
members to report on the Bar’s annual 
fees statement whether they met the 
standard. 

The first two years’ experience with 
the program has shown lawyers pro- 
vide a huge amount of pro bono services, 
the president noted, both for the indi- 
gent and for other charities. “But they 
resent being required to give that infor- 
mation on the fees statement,” DeVault 
said. “I think they’ve shown they do it 
and it ought not to be required.” 

After getting input from the Pro 
Bono Committee, DeVault said, the 
issue will go to the Board of Governors. 
If the board supports his position, then 
it will be presented to the Supreme 
Court. 

(When the original pro bono plan was 
presented by a joint Bar/Florida Bar 
Foundation commission, the Board of 
Governors opposed the reporting re- 
quirement, but the provision was 
approved by the court.) 

The term-limits idea comes from the 
debate earlier this year about increas- 
ing the participation of women and 
minorities in Bar activities, DeVault 
said. But while he opposed the pro- 
posed remedy of having three seats 
added to the board specifically for 
women and minorities, term limits 
could open the board to minorities, 
younger lawyers, and those in small 
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firms. 

“It’s a problem that does need 
addressing, but my approach is differ- 
ent than this year’s proposal,” he said. 
“The positions of leadership don’t open 
up enough. It stymies the ability of new 
people to get into these roles. 

“I'm going to propose that seats on 
the Board of Governors and the Bar 
committees be limited to a set number 
of terms that an individual can serve, 
and then someone new can come on.” 

He said that committee members 
who had reached the limit could leave 
for a period and then seek reappoint- 
ment. The Trial Lawyers Section 
adopted a similar plan at DeVault’s 
urging, and it helped bring new blood 
into leadership roles, and including the 
first woman and first minority chairs, 
he noted. 

“T don’t think a Board of Governors 
seat should be a lifetime seat,” DeVault 
added. “I think a person should serve 
two or three terms and then step aside 
and let someone new come on. That’s a 
much better proposal than having des- 
ignated or set-aside seats.” 

While the new president has his 
agenda, many other issues will demand 
his attention, and those of Bar mem- 
bers. Perhaps foremost among those 
will be Bar legislative issues, including 
responding to efforts to remove the Bar 
from Supreme Court oversight and 
place it under the legislature or have 
the legislature review the Bar budget. 

DeVault said he’s confident that if 
the public and lawmakers are given 
accurate information about the Bar 
and its activities, there’s no chance 
Supreme Court oversight will be abro- 
gated. “We saw that in the last session 
of the legislature when a committee 
made up almost entirely of nonlawyers 
came down overwhelmingly and said 
this is the proper function of the Su- 
preme Court,” he said. 

As for the legislature exercising 
budget oversight, the president said 
that was addressed in the 1949 deci- 
sion creating the unified Bar. “That 
opinion made it clear that because 
these are dues monies from individu- 
als, not taxes from the state, that these 
are monies that the legislature does 
not have the authority to supervise,” 
DeVault said. He added, “We have to 
be careful in the way we expend those 
funds and what we do with our mem- 
bers’ dues, so no one will feel any 
reason to question the supervisory 


: 

| 


authority of the Supreme Court.” 

The Bar has to be similarly careful 
in its other legislative activities, he 
said. 

“On matters that affect the system 
of justice, the Bar has an obligation to 
present that information to the legisla- 
tors, so their decisions will be well 
informed and proper,’ DeVault said. 
But at the same time, he noted the Bar 
must be careful not to go outside those 
issues and to avoid matters that are 
divisive of Bar members. 

On access issues, DeVault said more 
needs to be done to provide affordable 
services for the middle class. The best 
ways, he said, are by improving and 
increasing lawyer referral services. 

“There are lawyers who will do par- 
ticularly routine legal matters at prices 
that are much lower than the public is 
led to believe,’ DeVault said. 

The Bar is continuing to be chal- 
lenged by dissident members, who 
organized the Attorneys Bar Associa- 
tion of Florida, on issues ranging from 
legislative matters to Supreme Court 
oversight, to Bar regulations. DeVault 
said he hopes to ameliorate those dis- 
putes. 

“I think we need to give them greater 


respect and attention than we have,” 
he said of dissident members. “I don’t 
think we should simply dismiss them. 
I think we need to find out what their 
real complaints about the Bar are and 
see the ways in which we can deal with 
them. 

“IT think they raise some valid con- 
cerns and, frankly, many of the reasons 
that were espoused early on that led 
to the creation of the Attorneys Bar 
Association were things that I agree 
with.” 

The Bar, primarily through its sec- 
tions, is generally doing a good job 
providing CLE courses, and such edu- 
cation is necessary because of the ever- 
increasing number and complexity of 
federal, state, and local laws and regu- 
lations, DeVault said. 

“Right behind grievance and disci- 
pline, the second most important 
function of the Bar is to provide high 
quality, available, low-cost CLE,” he 
said. “The problem is, much of it is 
economically driven. You can provide 
a basic skills course or a legislative 
update and make a tremendous amount 
of money for your section.” 

But more specialized or advanced 
topics attract a smaller audience and 


hence are less lucrative to sections, he 
said, adding, “I’m hoping the technol- 
ogy which the CLE Committee is 
exploring will give us that capability.” 

DeVault wants the Bar to take the 
lead in exploring technology that will 
help lawyers adapt to changes in the 
profession and provide better service 
for clients. 

“The most important thing we can 
do, and I think we’re starting to do this, 
is to let them take advantage of the 
new technology,” he said. 

The Bar can set up a demonstration 
center through its Law Office Manage- 
ment Advisory Service in which lawyers 
and law office administrators can come 
to see computer hardware and software 
for billing, time management, research, 
constructing documents, and other 
needs, he said. That would give lawyers 
from small firms the same kind of 
support larger firms have. 

While some might shrink from the 
many issues and challenges The Flor- 
ida Bar will face in the next 12 months, 
the new president reflects the quiet 
confidence friends see as his trade- 
mark. 

With a smile, he says, “I’m looking 
forward to it.” 0 


All the lawyers of Bedell, Dittmar, DeVault & Pillans at a meeting. Being the managing partner of a small-to-medium size firm, DeVault said 
has helped him understand the problems and challenges facing the Bar’s small firm and sole practitioners. 
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Title Insurance Liability 
Beyond the Policy 


itle insurance is different 

from all other forms of in- 

surance in that it is not 

casualty based. Rather 
than insuring against potential future 
events, title insurance is based on 
events in the past and insures the 
validity and priority of the interests of 
owners and mortgagees in real prop- 
erty. When a policyholder provides no- 
tice of a covered claim or loss to a title 
insurer, it triggers the title insurer’s 
obligations 1) to indemnify for any loss 
not excepted from coverage; 2) to de- 
fend the insured in litigation; and 3) 
where feasible to cure the defect, lien, 
or encumbrance from the title. Ordi- 
narily, title insurers do not become 
parties to litigation. In the typical 
claim involving a title insurer, there 
will be no litigation as the title insurer 
will either pay to cure the defect or pay 
to indemnify the insured. If there is 
litigation, typically, the insured policy- 
holder is the party to the litigation 
which attempts to cure the defect while 
the title insurer carries the cost of 
defense. 


by David L. Boyette 


In the typical situation, counsel for 
the policyholder is able to rely solely 
on the policy to remedy the problem 
and needs only look to the policy to 
review the specific obligations, rights, 
and duties of the title insurer and the 
policyholder. There are instances, how- 
ever, where counsel for the policy- 
holder should look beyond the title 
insurance policy. Claims outside the 
policy may provide a remedy where the 
policy affords no relief. This article 
examines the situations in which and 
theories by which title insurance com- 
panies may be liable outside the con- 
tract of the title insurance policy. 


Abstracter’s Liability 

One cause of action which has been 
successfully asserted against title in- 
surance companies which is outside of 
the contract of the title insurance pol- 
icy is for abstracter’s liability. Gener- 
ally, an abstracter will be held liable 
for negligent errors, defects, or omis- 
sions in the abstract. Sickler v. Indian 
River Abstract & Guaranty Company, 
195 So. 195 (Fla. 1940). Although ab- 
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stracts and title insurance policies are 
different products, title insurance com- 
panies may still be liable under an 
abstracter’s liability theory. Shada v. 
Title & Trust Company of Florida, 457 
So. 2d 553 (Fla. 4th DCA 1984). 

Strictly speaking, title insurance 
agents do not prepare abstracts. An 
abstract is merely a compilation in 
chronological order of all instruments 
of record affecting title to a certain 
piece of land. A title insurance commit- 
ment or policy involves not only locat- 
ing all record instruments affecting the 
subject property but also interpreta- 
tion of the instruments. F.S. §627.7845 
mandates that title insurers cause to 
be conducted a “reasonable search and 
examination of the title” and “a deter- 
mination of insurability of title.” 

To determine the insurability of ti- 
tle, title insurance agents must inter- 
pret the record instruments to deter- 
mine: 1) current ownership, 2) which 
instruments have been satisfied or dis- 
charged, 3) whether certain instru- 
ments render title unmarketable, 4) 
what interests encumber the subject 


Art by Joe McFadden = 


property, etc. Of course, the most sig- 
nificant distinction between an abstract 
and a title insurance commitment or 
policy is that an abstract does not 
“contract” to indemnify the customer. 
Despite these distinctions, in Shada v. 
Title & Trust Company of Florida, 457 
So. 2d 553 (Fla. 4th DCA 1984), the 
court stated: 

We see no reason why the principles appli- 
cable to an abstracter should not be applied 
to a title insurance company where it under- 
takes the duty to schedule record title 
defects. The use of a title insurance binder 
or commitment instead of an abstract and 
an attorney’s opinion of title has become 
commonplace. A title insurance company 
has a duty to exercise reasonable care when 
it issues a title binder or commitment and 
its failure to do so may subject it to liability 
in either contract or tort. 

In Shada, the title insurance com- 
mitment and policy failed to except 
from coverage certain outstanding judg- 
ments which the title insurer refused 
to cure from the title. The insured was 
held to have viable claims in contract 
for breach of the title insurance policy 
and in tort for negligently failing to 
schedule record title defects. Of course, 
where the insured has viable claims 
both under the contract of a title insur- 
ance policy and on an abstracter’s li- 
ability claim, double recovery is not 
permitted.! 

An interesting question which has 
not been squarely addressed by a Flor- 
ida court is whether a title insurer who 
is liable as an insurer in contract for 
the face amount of the policy can also 
be liable as an abstracter in negligence 
beyond the face amount of the policy. 
The economic loss rule would seem to 
preclude this possibility. The economic 
loss rule precludes recovery of eco- 
nomic damages in negligence unaccom- 
panied by physical property damage 
or bodily injury.2 Although there has 
been much written and much debated 
regarding the economic loss rule, the 
Florida Supreme Court recently ad- 
dressed the issue and succinctly framed 
the rationale of the economic loss rule 
in Casa Clara v. Charley Toppino & 
Sons, 620 So. 2d 1244 (Fla. 1993), 
when it posed the following question: 
When only economic harm is involved, the 
question becomes “whether the consuming 
public as a whole should bear the cost of 
economic losses sustained by those who 
a to bargain for adequate contract reme- 

es. 

In the scenario of an insured who 
has been paid the full policy limits, the 
insured could have bargained for 


Without the 
economic loss rule, 
“contract law would 

drown in a sea of 
tort” because 
plaintiffs could 
circumvent the 
conditions of their 
contractual 
agreements 


greater contract remedies by simply 
purchasing higher policy limits.? The 
Florida Supreme Court in Casa Clara 
went on to describe the economic loss 
rule as “the fundamental boundary” 
between contract law and tort law 
because contract law “is designed to 
enforce expectancy interests” while tort 
law “encourages citizens to avoid caus- 
ing physical harm to others.”4 Without 
the economic loss rule, “contract law 
would drown in a sea of tort”> because 
plaintiffs could circumvent the condi- 
tions of their contractual agreements. 
Counsel for purchasers of title insur- 
ance should carefully consider the pol- 
icy limits to be purchased, because 
their client’s remedy may be limited 
to exactly the amount of insurance for 
which the client paid.® 

First American Title Insurance v. 
First Title Service Co., 457 So. 2d 467 
(Fla. 1984), is sometimes cited as creat- 
ing an exception to the economic loss 
rule for abstracters.? While First Ameri- 
can does create an exception to the 
economic loss rule, it is a tightly worded 
expansion of abstracter’s liability. First 
American did not involve the purchaser 
of a title insurance policy but instead 
involved a party with no privity with 
the abstracter. Prior to the First Ameri- 
can case, an abstracter could only be 
held liable to those in privity.® In First 
American, the strict privity rule was 
abandoned and the abstracter’s duty 
of care was extended not only to the 
purchaser of the abstract but also to 
third persons whom the abstracter 
knew would be provided the abstract 
by the purchaser for the purpose of 
inducing reliance by the third party.? 
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In these limited circumstances, First 
American held that a plaintiff may sue 
as “a third party beneficiary of the 
contract of employment of the ab- 
stracter.”!0 

Even if limited by the economic loss 
rule to the face amount of the policy, 
an inducement to plaintiffs to include 
an abstracter’s liability claim is the 
ability to claim for special damages 
which would not be possible in a suit 
on the policy alone. In Safeco Title 
Insurance Company v. Reynolds, 452 
So. 2d 45 (Fla. 2d DCA 1984), the title 
insurance policy failed to except from 
coverage a recorded easement and re- 
ciprocal parking agreement and the 
insured policyholder sued for breach 
of the title insurance policy and for 
negligence. The court stated: 


In addition to the recovery of general dam- 
ages naturally resulting from a breach of 
the contractual duty, Western Union Tele- 
graph Co. v. Merritt, 55 Fla. 462, 46 So. 
1024 (1908); Williams v. Atlantic Coast Line 
Railroad Co., 56 Fla. 735, 48 So. 209 (1908), 
a plaintiff may also be able to recover 
special damages such as lost profits in cases 
of tort arising from a contractual setting. 
Florida East Coast Railroad Co. v. Peters, 
72 Fla. 311, 73 So. 151 (1916); Krohne v. 
Orlando Farming Corp., 102 So. 2d 399 
(Fla. 2d DCA 1958). Damages from torts 
arising out of contracts are governed by the 
same rules as in the case of contract actions. 
Peters. However, it is clear that a plaintiff 
who proves both a breach of contract and a 
breach of duty of care (negligence) owed 
pursuant to the same contract is entitled 
to only one recovery for each type of dam- 
ages (general and special) pled and proven. 


Torts in Conducting Closings 

Another theory which has been suc- 
cessfully asserted against title insur- 
ance companies is for torts committed 
in the context of conducting a closing. 
In a series of Florida cases, claims 
have been upheld against title insur- 
ance agents in situations where there 
was no claim against the policy. In 
these cases it was not disputed that the 
state of the title was exactly as it was 
insured, rather, plaintiff's counsel as- 
serted that negligence or fraud oc- 
curred at the closing table. 

In Florida Southern Abstract & Title 
Company v. Bjellos, 346 So. 2d 635 
(Fla. 2d DCA 1977), a residential pur- 
chase and sale contract provided that 
the seller was required to provide the 
buyer a negative termite inspection 
report. A pest control service found an 
active termite infestation which it 
treated and then issued a termite guar- 
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Upgrade Your Vacation 
With National 


National Car Rental*/Interrent® keeps you moving with special coupons and rental offers 
you can use nationwide, throughout the year. And as the official car rental company of 
Walt Disney World® and Disneyland? National® lets you share the Disney magic with an 
exciting special offer. So now you can have an even better vacation with National. 


One free Weekend Day (with Purchase of Two). 
Present this certificate at National's rental 

counter to receive one free weekend day 

with purchase of two or more week- 
end days at the applicable weekend 
rates. Valid on a Compact through 
4-door Full-size car at participating 
National locations in the United States. 
Reservations required. Contact your 
travel consultant or National at 
1-800-CAR-RENT. Subject to terms 
and conditions listed below. Discount 
ID Number 5650262. Valid through 
December 31, 1996. 


The official car rental company of Wait Disney World, 
Disneyland, 


Call 1-800-CAR-RENT? 


Minimum rental age at most locations is 25. 
applicable, renter is responsible for: Optional Loss 
plea ae up to $13.99 per day; a per mile charge in excess of mileage allowance; 
additional charges i 


Instructions: 1. Rental Sereen 1 key 7 in “Type” 2. Shay 
“Rate Recap” field. 3. Key applicable rate for one weekend day in “Dep Orig” field. 4. Write 

ATTN: Travel Industry Billing. RA #. 


One Car Class Upgrade 
Present certificate at National's rental 
counter to receive a one car-class 
upgrade on a Compact through 2-door 
Full-size car. Highest obtainable 
upgrade is to a 4-door Full-size car. 
Valid at participating National 
locations in the United States. 
Reservations recommended. Contact 
your travel consultant or National at 
1-800-CAR-RENT. Subject to terms 
Discount ID Number 5650262. 

Valid through December 31, 1996. 


The official car rental company of Wait Disney World, 
Disneyland, and Walt Disney's Magic Kingdom Club, 


Call 1-800-CAR-RENT? 


PROGRAM TERMS AND CONDITIONS: Valid for car classes indicated at 
National locations in the United States (Not valid in Manhattan, NY). 
Subject to availability and blackout dates. Local rental rate parameters and minimum 


locations is 25. In addition to sont saa where app P 
lh taxes; addi | charges if car is not returned within prescribed 
rental period; drop charge and additional driver fee; optional refueling charges; optional 
insurance benefits. Rental Agent Instructions: 1. Key Discount ID Number in “Rate 
Recap” field on rental screen 3. 2. Charge rate for one car class lower than class of car 
actually rented. 3. Retain certificate at rental. Write RA # and rental date below. 4. Send 
certificate to Headquarters. ATTN: Travel Industry Billing. RA # 
Rental Date: 


One Free Weekend Day (with Purchase of Two). 
Present this certificate at National's rental 

counter to receive one free weekend day 

with purchase of two or more weekend 

days at the applicable weekend rates. 

Valid on a Compact through 4-door 

Full-size car at participating National 

locations in the United States. 

travel consultant or National at : 

1-800-CAR-RENT. Subject to terms 


ID Number 5650262. Valid through Cal] 1-800-CAR-RENT® 
December 31, 1996. 


CERTIFICATE TERMS AND CONDITIONS: Valid for one week nd day with p 
of two or more weekend days for car class indicated at participating National in the 
United States (Not valid in Manhattan, NY). Subject to availability, blackout dates and 
capacity control. Weekend rate and time parameters, local rental and minimum rental day 
requirements apply. Cannot be used in multiples or with any other certificate, special 
promotion. Standard rental qualifications apply. Minimum rental age at most locations is 25. 
In addition to rental charges, where applicable, renter is resp le for: Loss 
Damage Waiver, up to $13.99 per day; a per mile charge in excess of mileage allowance; taxes; 
within prescribed rental period: drop charge and 
Instructions: 1. Soest ete her Phe “Type” field. 2. Rental Screen 3 key Discount ID in 
“Rate Recap” field. 3. Key applicable rate for one weekend day in “Dep Orig” field. 4. Write 
Retain certificate. Send certificate to 
ATTN: Travel Industry Billing. RA # 


Fall Fantasy At The Walt Disney 
World Resort 


From August 27 to November 20, 1995, 

it’s a new season of fantasy at 

The Walt Disney World Resort. 

Disney's Fall Fantasy packages 

include accommodations at a selected 

Disney resort hotel, daily Character 

Breakfast or selected Disney resort 

breakfast, and a coupon book worth 

up to $500 in Walt Disney World 

special values. Three night packages 

start at $149 per person, based on 

adult double occupancy. Ask about 

our special savings for midweek 
packages in September. For 

reservations and information call 

your travel agent or 407-827-7200 and ask for National's Fall Fantasy 


Package. 


© The Walt Disney Company 


Disney's new All-Star Music Resort 


Disneyland, 


and are subject to availability. 2. Offer does not apply to vacation plans, grou 

any other special promotion. 3. Minimum stay of three nights required. 4. Offer valid 
August 27 through November 20, 1995 at selected Walt Disney World Resort hotels. 
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antee. The termite service also sent a 
letter to the seller “which simply stated 
that on that date he had inspected the 
property and did not visually observe 
any termite activity.”!! The buyer tes- 
tified he was not furnished any docu- 
ments regarding termites at the clos- 
ing but later discovered the termite 
guarantee among the papers he carried 
home from the closing. The court found 
that one who “undertakes to supervise 
a closing . . . is obligated to do so in a 
reasonably prudent manner”!? and thus 
had a legal duty to see that the buyer 
was furnished a negative termite in- 
spection report. The court stated that 
the closing agent was not obligated to 
render a legal opinion on the suffi- 
ciency of the documentation furnished 
at closing but “was at least obligated 
to examine the instrument presented 
and point out the possibility that it did 
not constitute the ‘negative termite 
report’ which was a condition to clos- 
ing”13 

In Sudberry v. Lowke, 403 So. 2d 
1117 (Fla. 5th DCA 1981), a title 
insurance agent handling a residential 
closing failed to disclose to the buyer 
that the mortgage being assumed by 
the buyer bore interest at 11 percent. 
The purchase and sale contract pro- 
vided that the buyer would assume the 
mortgage at 9.5 percent interest and 
if the lender had the option to increase 
the interest rate the buyer could cancel 
and rescind the contract. The title 
insurance agent handling the closing 
received mortgage information from 
the lender which indicated that the 
lender intended to increase the interest 
rate. The title insurance agent did not 
make the buyer aware of this informa- 
tion. The court held that these facts 
stated a cause of action for breach of a 
duty to disclose all material facts rele- 
vant to the agency created by being the 
buyer’s closing agent. 

In Daniel v. Coastal Bonded Title 
Company, 539 So. 2d 567 (Fla. 5th 
DCA 1989), Coastal Bonded acted as 
closing agent for a residential purchase 
and sale. The commitment and policy 
contained the standard exception for 
easements and encroachments. The buy- 
ers alleged that at the time of the 
closing Coastal had in its possession a 
survey which showed certain encroach- 
ments, but that Coastal had not dis- 
closed their existence prior to the clos- 
ing. The buyer sued for breach of the 
insurance contract, breach of fiduciary 


The court did not 
rule on the fiduciary 
duty argument but 

suggested in dicta 

that the closing 
agent’s duty to 
properly supervise 
the closing runs to 
both the buyer and 
the seller 


duty, fraud, and punitive damages. 
The trial court dismissed the case with 
prejudice finding that it did not state 
a cause of action. On appeal, the Fifth 
District agreed “that the title defects 
complained of by the Daniels are clearly 
excepted by the commitment lan- 
guage”!4 and affirmed the dismissal 
with prejudice of the breach of contract 
claim. The Fifth District reversed as 
to the breach of fiduciary duty and 
fraud counts finding that the com- 
plaint stated the causes of action in 
tort because Coastal had a duty to 
disclose the existence of the easements 
prior to closing. 

In Askew v. Allstate Title & Abstract 
Company, 603 So. 2d 29 (Fla. 2d DCA 
1992), the seller objected to a subordi- 
nation provision in a purchase and sale 
contract and was told by the real estate 
broker that the provision could be de- 
leted. Although other changes to the 
contract were handwritten in, to the 
contrast, the subordination provision 
was not removed. At the closing, the 
seller expressed concern to the buyer 
about the subordination provision and 
was assured by the buyer that he did 
not plan to implement the provision 
and would notify the seller if he did so. 
Allegedly, the Allstate Title closing 
agent was present when these assur- 
ances were made by the buyer to the 
seller. The seller also alleged that the 
closing agent knew of another closing 
scheduled for the same day in which 
the buyer was giving a mortgage which 
would have priority over the seller’s 
purchase money mortgage, thus trig- 
gering the subordination provision. The 
seller sued Allstate Title in negligence 
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for not preparing the closing docu- 
ments in accordance with the contract, 
and for breach of fiduciary duty for 
failing to disclose the later-scheduled 
closing. Summary judgment, which had 
been granted in favor of Allstate Title 
at the trial court, was reversed on the 
grounds that the closing documents 
were inconsistent with the contract. 
The Second District cited Florida South- 
ern for the proposition that “it is well 
established that a title insurance com- 
pany acting as a closing agent has the 
duty to supervise a closing in a ‘reason- 
ably prudent manner’” and this duty 
includes the “duty to prepare the clos- 
ing documents in accordance with the 
contract.” The court did not rule on the 
fiduciary duty argument but suggested 
in dicta that the closing agent’s duty 
to properly supervise the closing runs 
to both the buyer and the seller and 
that Allstate Title’s duty was not to 
disclose the later-scheduled closing but 
instead was to withdraw. 

Florida Southern, Sudberry, Daniel, 
and Askew clearly stand for the pro- 
position that real estate closing agents 
have a duty to supervise closings in a 
reasonably prudent manner. To the 
extent plaintiffs sue for fraud, or other- 
wise in intentional tort, these cases 
should be reliable authority. To the 
extent plaintiffs sue in negligence, the 
viability of Florida Southern, Sudberry, 
Daniel, and Askew is in doubt because 
of the economic loss rule. Florida South- 
ern, Sudberry, Daniel, and Askew are 
all based in tort and not breach of 
contract. Under the economic loss rule 
no cause of action in negligence exists 
for purely economic losses in the ab- 
sence of physical property damage or 
bodily injury. 

The proposition that Florida South- 
ern, Sudberry, Daniel, and Askew are 
suspect authorities because of the eco- 
nomic loss rule suggests the following 
question. If the economic loss rule 
applied to the facts in Florida South- 
ern, Sudberry, Daniel, and Askew, why 
did these courts find for the plaintiffs? 
The answer is that the economic loss 
rule was clarified by the Florida Su- 
preme Court after the decisions in 
Florida Southern, Sudberry, Daniel, 
and Askew, and it has evolved further 
since then. At the time Florida South- 
ern, Sudberry, Daniel, and Askew were 
written, Casa Clara and Sandarac As- 
sociation, Inc. v. W.R. Frizzell Archi- 
tects, Inc., 609 So. 2d 1349 (Fla. 2d 


DCA 1992), had not yet been decided. 
Prior to Casa Clara and Sandarac, a 
common opinion was that the economic 
loss rule could only apply if there was 
privity of contract.!6 Based on this 
principle, the economic loss rule would 
not apply in Florida Southern, 
Sudberry, Daniel, and Askew because 
(while there was privity with the title 
insurer) it is difficult to identify a 
contract with the parties that super- 
vised and conducted the closing, i.e., 
the title insurance agents. Casa Clara 
and Sandarac applied the economic 
loss rule in negligence even though 
there was no privity and even though 
there was no alternative remedy 
against the defendants in those cases. 
Accordingly, since the economic loss 
rule may apply even when there is no 
privity and no alternative remedy 
against the particular defendant, there 
is an argument that Florida Southern, 
Sudberry, Daniel, and Askew are no 
longer good authority. 

In arguing for continued viability of 
these cases in negligence actions 
against title insurance companies, coun- 
sel for plaintiff could assert the follow- 
ing: 

1) Florida courts have explicitly found 
exceptions to the economic loss rule for 
actions against attorneys, accountants, 
and abstracters. The result of Florida 
Southern, Sudberry, Daniel, and Askew 
is that a similar exception exists for 
real estate closing agents. 

2) Even if Florida Southern, 
Sudberry, Daniel, and Askew are not 
exceptions to the economic loss rule, 
there is an action in contract against 
the closing agent based on an implied 
contract to conduct the closing in a 
reasonably prudent manner. 

In response, counsel for defendant 
has the following arguments: 

1) Florida Southern, Sudberry, 
Daniel, and Askew did not state they 
were creating exceptions to the eco- 
nomic loss rule, and since they were 
written prior to Casa Clara and Sanda- 
rac there was no necessity and no 
intent to create an exception to the 
economic loss rule. Furthermore, ex- 
ceptions to the economic loss rule should 
only be created in the rare circum- 
stances where the courts are “con- 
vinced the problem justifies a judicial 
allocation of the relevant risks among 
the members of society, and that an 
adequate remedy cannot realistically 


statutory remedies.”!? In Florida South- 
ern, Sudberry, Daniel, and Askew, an 
adequate protection is available statu- 
torily by virtue of F.S. §627.786(3), 
which provides title insurance custom- 
ers the opportunity to obtain an in- 
sured closing service letter.!8 Also, title 
:ausurance customers could negotiate 
an agreement with the closing agent 
whereby the closing agent assumes 
liability for any acts inconsistent with 


closing the transaction in a reasonably 
prudent manner. 

2) Since Casa Clara and Sandarac 
did not recognize an exception to the 
economic loss rule for real estate clos- 
ing agents, Florida Southern, Sudberry, 
Daniel, and Askew did not create an 
exception to the economic loss rule. 

3) Since Florida Southern, Sudberry, 
Daniel, and Askew did not expressly 
create an exception by category, it 
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must be that Florida Southern, Sud- 
berry, Daniel, and Askew were joining 
a “line of cases that seem to create a 
new relationship of duty in negligence 
to protect economic expectations merely 
because no contract exists. Latite Roof- 
ing Company v. Urbanek, 528 So. 2d 
1381 (Fla. 4th DCA 1988). . . .”!9 Since 
Casa Clara expressly overruled Latite, 
Florida Southern, Sudberry, Daniel, 
and Askew are also no longer good 
authority. 

4) Allowing a claim based on an 
implied contract to act in a prudent 
manner would effectively eliminate the 
economic loss rule. If allowed, any 
plaintiff in negligence could avoid the 
economic loss rule by arguing that 
there was an implied contract not to 
engage in negligent conduct. 

It is difficult to predict how Florida 
courts will rule on the application of 
the economic loss rule to the duty to 
supervise closings in a reasonably pru- 
dent manner. Until and unless it is 
held that the economic loss rule pre- 
cludes an action in negligence for fail- 
ing to supervise closings in a reason- 
ably prudent manner, this rather vague 
and open-ended legal duty will be fer- 
tile ground for creative practitioners 
to fashion new claims. So far, from the 
Florida Southern, Sudberry, Daniel, 
and Askew opinions, we know that the 
duty to supervise closings in a reason- 
ably prudent manner includes the du- 
ties: 

1) to prepare the closing documents 
in accordance with the contract, 

2) to examine documents which are 
a condition to be satisfied prior to 
closing and to point out that they may 
not constitute the necessary document, 
and 

3) to disclose facts which are material 
to the closing. 

The duty to disclose material facts 
provides additional fertile ground for 
litigation to determine what is material 
to the closing. 

To the extent Florida Southern, 
Sudberry, Daniel, and Askew survive 
the economic loss rule, defense counsel 
in future cases may be able to limit the 
expansion of the closing agent’s duty 
of reasonable and prudent supervision 
by citing Florida case law which clearly 
holds that title insurance companies 
are prohibited from giving legal advice.2° 
For example, if a husband and wife 
sued a closing agent for negligently 
preparing the deed because it did not 


create a tenancy by the entireties and 
unnecessarily subjected the property 
to execution of a judgment, the defen- 
dant closing agent could argue that 
Florida law prohibited advising plain- 
tiffs on how to take title. 


Title Insurers/Title 
insurance Agents 

Florida Southern, Sudberry, Daniel, 
and Askew all spoke generically of 
“title insurance companies” without 
distinguishing between title insurers 
and title insurance agents in their 
analysis. Daniel acknowledged the dis- 
tinction between the title insurer (First 
American Title Company) and the title 
insurance agent (Coastal Bonded Title 
Company) involved in that case when 
identifying the parties and discussing 
the facts of the case, but in its analysis 
Daniel digressed to the generic term 
“title insurance company.” 

“Title insurance agent” is defined in 
F.S. §626.841 as “a person appointed 
in writing by a title insurer to issue 
and countersign binders, commitments, 
policies of title insurance, or guaran- 
tees of title in its behalf” “Title in- 
surer” is defined in F.S. §627.7711, as 
a company “authorized to do business 
under the provisions of Chapter 624, 
for the purpose of issuing title insur- 
ance.” F.S. Ch. 624 requires title insur- 
ers to obtain a certificate of authority 
from the Department of Insurance, to 
maintain certain deposit requirements, 
to maintain certain capital and surplus 
fund requirements, etc. 

There are thousands of title insur- 
ance agents in Florida. Many law firms 
are authorized agents for one or more 
title insurers and sell multiple brands 
of title insurance. There are also nu- 
merous nonlawyer corporations and 
individuals which are licensed and do- 
ing business as title insurance agents 
and which sell one or more brands of 
title insurance.2! The primary func- 
tions of title insurance agents are to 
determine insurability by searching 
the public records and examining and 
evaluating the title, to issue title insur- 
ance commitments and policies, to re- 
mit premiums to the title insurer, and 
to maintain certain records. Of course, 
title insurance agents commonly con- 
duct closings in connection with their 
functions as a title insurance agent. 
In some instances, title insurance 
agents issue title insurance commit- 
ments and policies while a third party 
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conducts the closing.?2 

There are 27 licensed title insurers 
in Florida.25 The primary functions of 
title insurers are to provide policies 
and related forms for their title insur- 
ance agents to use, to educate and 
audit their title insurance agents, to 
receive premium remittances from their 
title insurance agents, and to respond 
to policy claims. Some title insurers 
also operate offices which perform all 
the functions of title insurance agents. 
The analysis which follows assumes 
the standard relationship in which the 
title insurer is not directly performing 
the search, issuing the policy, handling 
the closing, etc. The legal ramifications 
of the distinction between title insurer 
and title insurance agent as discussed 
in the remainder of this article do not 
exist where title insurers perform the 
functions of title insurance agents in- 
house. 

Many practitioners fail to recognize 
the distinction between title insurer 
and title insurance agent. For instance, 
many lawyers file policy claims with 
the issuing agent even though para- 
graphs 3(b), 4 and 13 of the Conditions 
and Stipulations section of the policy 
require that written notice be sent to 
the title insurer, not the title insurance 
agent.24 

Recognizing the distinction between 
title insurer and title insurance agent 
is very important in deciding what 
claims will be brought and against 
whom. In the ordinary scenario of title 
being challenged or being found not to 
exist as it was insured, the proper 
claim in contract is against the policy 
and the proper party is the title in- 
surer, not the title insurance agent. 
The title insurance agent, who is the 
disclosed agent of the title insurer on 
the face of the policy, is not a party to 
the contract and is not liable on the 
policy.25 

With respect to negligence claims for 
abstracter’s liability, the title insur- 
ance agent is the proper party against 
whom the claim should be asserted. 
Except where title insurers perform 
these functions in-house, the title in- 
surance agent is the party who con- 
ducts the search, examination, and 
evaluation of title and schedules the 
title defects. If a record title defect is 
not scheduled, it is the title insurance 
agent who commits the negligence, not 
the title insurer. 

There is no Florida case specifically 
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discussing whether a title insurer, as 
opposed to a title insurance agent, can 
be liable for abstracter’s liability. 
Agency law provides that a principal 
is liable for the acts of its agent which 
occur within the scope of the agent’s 
actual or apparent authority. The scope 
of the agency of a title insurance agent 
is defined by F.S. §626.841(2) as fol- 
lows: 

“Title insurance agency” means an insur- 
ance agency under which title insurance 
agents and other employees determine in- 
surability in accordance with underwriting 
rules and standards prescribed by the title 
insurer represented by the agency, and 
issue and countersign binders, commitments 
of title insurance, endorsements, or guaran- 
tees of title, on behalf of the appointing title 
insurer. The term does not include a title 
insurer. 


Clearly, the acts which form the 
basis of abstracter’s liability (searching 
the public records, determining insura- 
bility and scheduling title defects) are 
within the scope of title insurance 
agency. Thus, title insurers should be 
vicariously liable along with their title 
insurance agents for abstracter’s liabil- 
ity. An interesting question which 
arises is whether this vicarious liabil- 
ity should include furnishing a negli- 


gently prepared ownership and encum- 
brance (O & E) report or foreclosure 
title report. Arguably, these services 
are outside the scope of title insurance 
agency because these searches are not 
made in order to issue a commitment 
or policy of the title insurer. 


Title Insurance 
Agent/Closing Agent 
Recognizing the distinction between 
title insurer and title insurance agent 
in deciding what claims will be brought 
and against whom, is also very impor- 
tant when the state of the title is 
exactly as it was insured and there is 
no claim against the title insurance 
policy. When a plaintiff asserts a claim 
that a tort occurred in connection with 
conducting a closing, clearly the title 
insurance agent is the correct party as 
the alleged tortfeasor. The title in- 
surer, on the other hand, cannot be the 
tortfeasor as the title insurer did not 
conduct the closing. Rather, title in- 
surers merely have their policies is- 
sued by their agents who may or may 
not conduct a closing in connection 
with issuing a policy or commitment. 
In Sommers v. Smith and Berman, 
P.A., Chicago Title Insurance Com- 
pany, et al., 637 So. 2d 60 (Fla. 4th 


DCA 1994), a Florida court for the first 
time addressed the issue of whether a 
title insurer may be vicariously liable 
for the torts of a title insurance agent 
in connection with conducting a clos- 
ing. In Sommers, a residential pur- 
chase and sale contract contained only 
the street address, not the legal descrip- 
tion, of the property. Based on alleged 
misrepresentations of the sellers and 
the real estate broker, the buyers be- 
lieved that one boundary line of the lot 
was farther from the house than it 
actually was. At the closing, the buyers 
received a deed and title insurance 
policy which identified the property by 
the proper legal description. According 
to the court, “there was no defect in the 
title of the property which they were 
conveyed and which was insured.”26 
The buyers alleged that the lawyer 
they hired to close the transaction also 
knew about the misrepresentation of 
the boundary line. Chicago Title was 
sued on the ground that the lawyer 
knew about the misrepresentation and 
was the agent of Chicago Title. The 
court described the key allegations as 
follows: “[TJhe complaint alleges . . 
that the lawyer acted as the rep- 
resentative for Chicago Title at the 
closing, and that the acts of the lawyer 
were ‘conducted within the course and 
scope of the agency relationship’ be- 
tween the lawyer and Chicago Title.”27 
The trial court dismissed the second 
amended complaint against Chicago 
Title with prejudice. 

The Sommers court acknowledged 
Askew and Florida Southern for the 
proposition that if a title insurance 
company acts as a closing agent, it has 
a duty to conduct the closing in a 
reasonably prudent manner. The court 
then went on to affirm the trial court’s 
dismissal with prejudice and based its 
decision on the distinction between 
closing agency and title insurance 
agency. The Sommers court cited with 
approval Cameron County Savings As- 
sociation v. Stewart Title Guaranty 
Company, 819 S.W. 2d 600 (Tex. Ct. 
App. 1991), for the proposition that a 
title insurance agent acting as a clos- 
ing agent wears “two hats,” one hat 
being that of title insurance policy 
issuing agent and the other hat being 
that of real estate transaction closing 
agent. Obviously, the title insurance 
agent can be liable as the tortfeasor if 
he or she commits a tort in conducting 
a closing. As to the title insurer in 
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Sommers and Cameron, there was no 
liability via an agency theory because 
the alleged act of the lawyer occurred 
within the scope of the closing agency, 
but outside the scope of the title insur- 
ance agency. 

The Sommers case provides an excel- 
lent example of why plaintiff's counsel 
must be cautious in selecting the cor- 
rect party defendant(s). Whether the 
correct party is the title insurer or the 
title insurance agent or both, the de- 
fendant(s) should be collectable. If the 
title insurer is the only correct party, 
it should be collectable by virtue of the 
minimum deposits and capital surplus 
requirements of F.S. Ch. 624. If the 
title insurance agent is the only correct 
party, it should be collectable by virtue 
of F.S. §626.8419, which requires title 
insurance agents to obtain errors and 
omission insurance with coverage of 
not less than $250,000 per claim. The 
availability of E & O insurance for title 
insurance agents has two major holes. 
First, E & O insurance policies typi- 
cally will not cover intentional torts. 
Secondly, even though attorneys may 
act as title insurance agents, F.S. 
§626.8417(4)(a) exempts attorneys from 
the licensing and appointment require- 
ments of F.S. Ch. 626.28 As to attor- 
neys, malpractice insurance may be 
available. As to nonattorneys, plain- 
tiffs may be able to plug the collectabil- 
ity hole by framing their claim as a 
negligence or negligent misrepresenta- 
tion claim, rather than an intentional 
tort claim. Of course, framing the claim 
in negligence may create a problem 
with the economic loss rule. 


F.S. §627.792 

F.S. §627.792 is a statutory excep- 
tion to the rule from the Sommers case, 
and provides that “a title insurer is 
liable for the defalcation, conversion, 
or misappropriation by a licensed title 
insurance agent of funds held in trust 
by the agent... . Pursuant to the 
statute, title insurers are liable for the 
theft from escrow by their agent even 
though it occurred outside of the scope 
of the title insurance agency while the 
agent was wearing his closing agent 
hat. The existence of F.S. §627.792 is 
consistent with and collaborates the 
Sommers ruling. If the statutory de- 
finition of the scope of title insurance 
agencies? was intended to include clos- 
ing and therefore escrow activities, as 
well as the acts set forth in the statute, 
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taking advantage of your membership discount. 
Mention this offer when you reserve and rent a 
mid-size through full-size car (Class C, D, or F) for 
at least two consecutive days at Hertz Standard or 
Leisure Weekend Rates. When you arrive, present 
this coupon and your membership card or Hertz 
Member Discount Card for identification. 


Call your travel agent or Hertz at 1-800-654-2210 


CDP# 152030 


Must appear on rental record 


$10 OFF A WEEKLY RENTAL 


Take $10 off your weekly rental while taking advantage 
of your membership discount. Mention this offer 
when you reserve and rent a mid-size through full- 
size car (Class C, D, or F) for at least 5 consecutive 
days, including a Saturday night, at Hertz Standard 
or Leisure Weekly Rates. When you arrive, present 
this coupon and your membership card or Hertz 
Member Discount Card for identification. 


Call your travel agent or Hertz at 1-800-654-2210 


CDP# 152030 


Must appear on rental record 


FREE ONE CAR CLASS UPGRADE 


Upgrade on a reserved Hertz daily, weekly or weekend 
rental while taking advantage of your membership 
discount. Make your reservation for a mid-size 
through full-size car (Class C, D, or F) and mention 
this offer. When you arrive, present this coupon and 
your membership card or Hertz Member Discount 
Card for identification. If a car from the next higher 
class is available, you'll be driving it for the lower rate! 
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Members of The Florida Bar can take advantage of the following 
year-round discounts from Hertz: 


© 15% off U.S. Daily Member Benefit Rates, 
compact 4-door and larger car classes 
© 10% off U.S. Standard Rates, all car classes 
¢ 5% off U.S. Leisure Rates, all car classes 
¢ 5% off Vehicle Promotional and One-Way Rates, all car classes 
¢ International discounts are available at participating Hertz 
locations worldwide. 


Tb receive your membership discount, simply mention your 
Florida Bar/Hertz CDP# 152030 when making your reservation. 
Then present your membership card or Hertz Member Discount Card 
at the time of rental. 


$10 OFF A WEEKLY RENTAL 
IMPORTANT RENTAL INFORMATION 


Periodically, Hertz offers Promotional Weekly Rates which give you added savings but are 
not usable with this coupon. If that happens, you can still save this offer for another trip 
as it’s good through March 31, 1996. 

This offer is available at participating Hertz locations in the U.S. Advance reservations are 
required as blackout periods may apply, especially during periods of peak demand. This 
coupon has no cash value, must be surrendered on rental and may not be used with any 
other CDP#, coupon, discount, rate or promotion. Hertz standard age, driver and rental 
qualifications for the renting location apply and the car must be returned to that location. 
Taxes and optional services, such as refueling, are not included and are not subject to 
discount. Call for details. 

COUPON EXPIRES 3/31/96. 


FREE ONE CAR CLASS UPGRADE 
IMPORTANT RENTAL INFORMATION 


Periodically, Hertz offers Promotional Rates which give you added savings but are not 
usable with this coupon. If that happens, you can still save this offer for another trip as it’s 
good through March 31, 1996. 


This offer is redeemable at participating Hertz locations in the U.S. and Canada subject to 
vehicle availability. Advance reservations are required as blackout periods may apply, 
especially during periods of peak demand. Highest obtainable upgrade is to a Premium 
(Class G) car. This coupon has no cash value, must be surrendered on rental and may not 
be used with any other CDP#, coupon, discount, rate or promotion. Hertz standard age, 
driver and rental qualifications for the renting location apply and the car must be 
returned to that location. Call for details. 


COUPON EXPIRES 3/31/96. U.S. PC# 68353 


USING YOUR HERTZ DISCOUNT CARD 


Mention the CDP# on the face of this card when making your advance 
reservation and present this card for identification when you get to the 
Hertz counter to take advantage of the year-round discount program 
offered to your organization. 

Hertz standard age, driver and credit qualifications in effect at the time and place of rental 
apply. In accordance with the applicable Hertz agreement with the organization identified 
on the face hereof, discounts are not transferable and are available at participating 
locations, which participation is subject to change without notice. Hertz discounts 
identified by the CDP# on the face of this card may not be combined or used with Travel 
Industry Discounts, Tour Rates, or other discounts or rates not included in your 
organization's discount program. Taxes and optional service charges, such as refueling, 
are not subject to discount. All discounts may be modified, amended, or terminated 
without notice to the holder hereof. CDP stickers/cards are NOT transferable. Minimum 
rental periods and other restrictions apply. 
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UP TO $15 OFF WEEKEND RENTAL 
IMPORTANT RENTAL INFORMATION 


Weekend Rates are available from noon Thursday through noon Sunday. The car must be 
returned by 11:59 pm Monday. Thursday weekend rentals must be for a minimum of 
three days. 

This offer is available at participating Hertz locations in the U.S. (except Florida, Hawaii 
or Manhattan, NY). Advance reservations are required as blackout periods may apply, 
especially during periods of peak demand. This coupon has no cash value, must be 
surrendered on rental and may not be used with any other CDP#, coupon, discount, rate 
or promotion. Hertz standard age, driver and rental qualifications for the renting location 
apply and the car must be returned to that location. Taxes and optional services, such as 
refueling, are not included and are not subject to discount. Call for details. 

COUPON EXPIRES 3/31/96. 


Hertz rents Fords and other fine cars. 
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there would be no need for F.S. 
§627.792 to exist at all. F.S. §627.792 
would have no purpose because title 
insurers would be vicariously liable 
under an agency theory. The existence 
of F.S. §627.792 verifies that Sommers 
is consistent with the statutory scheme 
created by the legislature because the 
statute creates a liability which did not 
otherwise exist. For instances in which 
funds are stolen from escrow, the cor- 
rect party defendants include both the 
title insurance agent as tortfeasor and 
the title insurer who is statutorily 
liable by virtue of F.S. §627.792. 


Insured Closing Service Letter 

F.S. §627.786(3) authorizes title in- 
surers to issue insured closing service 
letters by which “the title insurer as- 
sumes liability for loss due to the fraud 
of, dishonesty of, misappropriation of 
funds by, or failure to comply written 
closing instructions by, its contract 
agents or approved attorneys in con- 
nection with a real property transac- 
tion for which the title insurer is to 
issue a title insurance policy. . . .” The 
form and content of the letter must be 
approved by the Department of Insur- 
ance. Florida Administrative Code §4- 
186.010 provides the approved form for 
the letter. As with F.S. §627.792, the 
statutory authorization for insured clos- 
ing service letters collaborates that the 
intent of the statutory scheme is that 
title insurers are not liable under the 
doctrine of respondent superior for the 
torts of their agents. If title insurers 
were liable as a matter of law under 
an agency theory, there would be no 
purpose nor necessity for the existence 
of F.S. §627.786(3). 


Conclusion 

Title insurance is unique. It is the 
only type of insurance which is not 
casualty based. It does not insure 
against potential future occurrences 
but instead insures the state of the 
interest held by an owner or mortgagee 
at the point in time when the policy is 
issued. The state of the title at this 
fixed point in time is based on the 
instruments which were recorded in 
the past. The statistical frequency of 
title insurance losses is relatively con- 
stant because title is based on a frozen 
record and is not subject to the unpre- 
dictability of the future. Title insur- 
ance premiums are regulated by the 
government such that title insurers 


are required to charge a minimum 
premium amount known as “promul- 
gated rate.”2° There is no government 
regulation of how high a title insurance 
agency may charge for a premium as 
this is regulated by competition in the 
marketplace. F.S. §627.782(2) provides 
that in adopting promulgated rates the 
Department of Insurance must give 
due consideration to the “loss experi- 
ence” of title insurers, a reasonable 
margin for underwriting profit suffi- 
cient to allow insurers and agents to 
earn a rate of return on their capital 
that will attract and retain adequate 
capital investment in the title insur- 
ance business, expenses for adminis- 
tration and handling of risks, liability 
for defalcation, and other relevant fac- 
tors. If Sommers had ruled that torts 
in conducting closings were within the 
scope of title insurance agency, it would 
have transformed title insurance into 
casualty insurance. The Sommers rul- 
ing that victims of torts by title insur- 
ance agents cannot sue title insurers 
preserves the statutory framework for 
regulation of title insurers, which in 
part is aimed at insuring solvency of 
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has changed some thinking about suc- 
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title insurers in order to protect the 
public. 

Individual victims of torts are not 
necessarily left without a remedy. They 
may look beyond the policy for relief 
by recognizing the distinction between 
agent and insurer and pursuing their 
claim against the agent who is the 
tortfeasor. The statutory framework 
envisions that agents will be collectable 
by requiring nonattorney title insur- 
ance agents to carry E & O insurance 
and by the apparent statutory assump- 
tion that attorney agents will be col- 
lectable. 0 


1 Safeco Title Insurance Co. v. Reynolds, 
452 So. 2d 45 (Fla. 2d D.C.A. 1984). 

2 See Sandarac Association, Inc. v. W.R. 
Frizzell Architects, Inc., 609 So. 2d 1349 
(Fla. 2d D.C.A. 1992); Casa Clara Con- 
dominium Association, Inc. v. Charley Top- 
pino & Sons, Inc., 620 So. 2d 1244 (Fla. 
1993); and City of Tampa v. Thornton- 
Tomasetti, P.C., 646 So. 2d 279 (Fla. 2d 
D.C.A. 1994). Also see Prosser, THE Law or 
Torts, §101 (4th Ed. 1971). 

3 Fia. Apmin. Cope §4-186.003(1)(b) pro- 
vides that “In all cases the owner’s policy 
shall be issued for the full insurable value 
of the premises.” ApMIN. §4- 
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in Florida. For meetings of up to 210, 
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call now for new 
information. 
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186.003(4)(b) provides that “a mortgage 
title policy cannot be issued for an amount 
less than the full principal debt. A policy 
can, however, be issued for an amount up 
to twenty-five percent in excess of the prin- 
cipal debt to cover interest, foreclosure costs, 

4 Casa Clara, 620 So. 2d 1244, at 1246. 

5 Id. at 1247, quoting the U.S. Supreme 
Court in East River Steamship Corp. v. 
Trans America Delaval, Inc., 476 U.S. 858, 
at 866, 106 S. Ct. 2295, at 2300 (1986). 

6 Supra note 3. 

7 See Sandarac Association, Inc. v. W.R. 
Frizzell Architects, Inc., 609 So. 2d 1349 
(Fla. 2d D.C.A. 1992), and R. Buesing, J. 
Johnson, The Economic Loss Rule: A Trial 
Lawyer’s Guide to Protecting Contract Rights, 
66 B.J. 38 (1992). 

8 Sickler v. Indian River Abstract and 
Guaranty Co., 195 So. 2d 195 (Fla. 1940). 

’ First American Title Ins. v. First Title 
Service Co., 457 So. 2d 467, at 473. 

10 Td. at 468. 

11 Florida Southern Abstract & Title Com- 
pany v. Bjellos, 346 So. 2d 635. 

12 Td. at 636. 

13 Td. at 637. 

14 Daniel v. Coastal Bonded Title Co., 539 
So. 2d 567, at 568. 

15 Askew v. Allstate Title & Abstract Co., 
Inc., 603 So. 2d 29, at 31. 

16 See Justice Shaw's dissent in Casa 
Clara citing Prosser and Keaton, THE Law 
or Torts §95A at 681 (5th Ed. 1984). 

17 Sandarac, 609 So. 2d 1349, at 1353. 


18 Fra. Stat. §627.786(3) and insured clos- 
ing service letters are discussed later in this 
article. 

19 Sandarac, 609 So. 2d 1349, at 1355. 

20 See Cooperman v. West Coast Title 
Company, 75 So. 2d 818 (Fla. 1954); The 
Florida Bar v. McPhee, 195 So. 2d 552 (Fla. 
1967); and Preferred Title Services v. Seven 
Seas Resort, 458 So. 2d 884 (Fla. 5th D.C.A. 
1984). 

21 Fra. Stat. §626.8413 provides that title 
insurance agents may not use a name 
containing the words “title insurance,” “title 
guaranty,” or “title guarantee,” unless such 
words are followed by the word “agent” or 
“agency.” 

22 Title insurance agents who are not 
attorneys are permitted to prepare closing 
documents (deeds, mortgages, satisfactions, 
etc.) and conduct closings only “as a mere 
necessary incident to honor a title insurance 
commitment and to issue a title policy.” 
Preferred Title Services, Inc. v. Seven Seas 
Resort, 458 So. 2d 884 at 886 (Fla. 5th 
D.C.A. 1984). While attorneys can conduct 
closings without issuing a title insurance 
commitment or policy, a nonattorney title 
insurance agent is subject to criminal prose- 
cution for unauthorized practice of law if 
he or she prepares closing documents other 
than as a mere necessary incident to honor 
a title insurance commitment. See Cooper- 
man, 75 So. 2d 818 (Fla. 1954), and The 
Florida Bar v. McPhee, 195 So. 2d 551 (Fla. 
1967). 

23 The names and addresses of all li- 
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censed title insurers in the State of Florida 
may be obtained from the Department of 
Insurance. 

24 Pursuant to Fia. Star. §627.777, title 
insurers must write title insurance on pol- 
icy forms which are approved by the Depart- 
ment of Insurance. The most widely used 
form in the State of Florida is the ALTA 
Form B Owner’s Policy and the ALTA Loan 
Policy. For policies written on other forms, 
the notice requirement may not be located 
in 993(3) and 4 of the Conditions and 
Stipulations sections of the policy. 

25 See Boros v. Carter, 537 So. 2d 1135, 
(Fla. 3d D.C.A. 1989), which states, “Absent 
an expressed agreement, an agent acting for 
a disclosed principal is not personally liable 
for the debts of the principal. Blount v. 
Tomlinson, 57 Fla. 35, 48 So. 751 (1909); 
International Bulk Shipping, Inc. v. Mana- 
tee County Port Auth., 472 So. 2d 1321 (Fla. 
2d D.C.A. 1985).” 

26 Sommers v. Smith and Berman, P.A., 
Chicago Title Insurance Co., et al., 637 So. 
2d 60, at 61 (Fla. 4th D.C.A. 1994). 

27 Td. at 61. 

28 Pursuant to Fia. Star. §626.8471(4)(c), 
the exemption does not apply if “an attorney 
or attorneys owns a corporation or other 
legal entity which is doing business as a 
title insurance agency other than an entity 
engaged in the active practice of law.” 

29 See Fa. Star. §626.841. 

30 See Fa. Star. §627.782(1), which pro- 
vides that the Department of Insurance 
“must adopt a rule specifying the risk pre- 
mium to be charged in this state by insur- 
ers... .” Also see Fia. Apmin. Cope Ch. 
4-186 for the promulgated rates. 
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TECHNOLOGY BREAKTHROUGH 


Time Whitney Publishing, Panasonic and ICM are proud 
to announce the most significant technological breakthrough 
for attorneys since the key number system. 
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i ities 24-48 hour turnaround on repairs plus extended warranty. 


\ 
Ae 
2 


Levying the Ultimate Sanctions: 
Punishment by Dismissal or 


Default in Florida 


he ultimate sanctions in 

civil litigation are the dis- 

missal of a plaintiff's cause 

of action and the entry of 
a default against a defendant. In the- 
ory, the standard of review for these 
sanctions leaves the trial courts with 
wide discretion: The reviewing court 
must affirm unless no reasonable per- 
son would rule as the trial court did.! 
In fact, the appellate courts routinely 
reverse the use of these sanctions, 
noting that they should be used only 
in exceptional circumstances.” 

Such reversals frustrate judges and 
lawyers who confront disobedient par- 
ties. At worst, the system seems out of 
control, with fingers of blame pointing 
up the court hierarchy. One judge ex- 
plained as much while dissenting from 
a reversal of sanctions: 


Bemoaning the loss of professionalism, 
members of the Bar often suggest that the 
trial bench bears some of the responsibility 
because judges are reluctant to impose 
sanctions. The trial judges respond that 
when they attempt to impose those sanc- 
tions, they are not supported, but rather are 
reversed by the appellate courts. In my 
opinion, it is time the appellate courts 
assist, rather than hinder, the trial courts. 
Enough is enough!® 


by Thomas A. Tucker Ronzetti 


A degree of frustration is inevitable. 
On one hand, justice demands resolv- 
ing cases on their merits rather than 
by summary punishment.‘ On the other 
hand, “justice delayed is justice de- 
nied.” A trial judge should be able to 
terminate the case of a party who has 
stymied the progress to trial, not only 
to punish the party, but also to deter 
others.5 

To help clarify matters, this article 
surveys the requirements for applying 
ultimate sanctions: willful disobedi- 
ence, substantive constitutional limi- 
tations, proportionality, and the proce- 
dural requirements for dismissal and 
default. 


Willful Disobedience 

Punishment by default or dismissal 
requires establishing, at a minimum, 
that the party has willfully disobeyed 
the court’s order despite having the 
ability to obey.® In turn, proving willful 
disobedience requires a showing that 
the party (and not the party’s attorney) 
was notified of the court’s order but 
intentionally disobeyed that order. 
e Notice 

A party should have unambiguous 
prior notice that particular behavior 
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will result in default or dismissal.? 
Such notice may be necessary to satisfy 
constitutional due process.® 

The extremity of dismissal and de- 
fault means that even a slight ambigu- 
ity in the notice to the party may cause 
a reversal.? For example, in Cadwell 
v. Cadwell, 549 So. 2d 1133 (Fla. 3d 
DCA 1989), a party disobeyed a court 
order to execute certain documents. 
Subsequently, the trial court entered 
an agreed order holding the party in 
contempt and requiring her to execute 
the documents and appear for deposi- 
tion to purge herself. Under the order, 
if she failed to execute the documents, 
her pleadings would be stricken and a 
default entered. She did execute the 
documents, but did not appear for depo- 
sition. As a result, the court struck her 
pleadings and entered a default against 
her. 

The Third District reversed. By stat- 
ing that failure to execute documents 
would result in default, the appellate 
court reasoned, the trial court’s order 
implied that the failure to appear at 
deposition would result in a lesser 
sanction. This implication was enough 
to overturn the default. Nevertheless, 
the trial court was free to impose a 
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different punishment on remand. 

The underlying concern is obvious. 
If the court’s order is ambiguous, the 
party may misunderstand the order’s 
requirements or ramifications, and 
therefore may not disobey willfully. 
But the ambiguity can be cured by a 
hearing to determine that the party in 
fact understood the order. If the party 
did, the existence of any ambiguity 
should become irrelevant.!° 
e Pattern of Noncompliance 

Proof of willful disobedience requires 
proof of intent, to the exclusion of 
mistake or mere neglect. Such proof is 
problematic, of course, because no one 
can look into someone’s head. Typically 
disobedience will be indirect, occurring 
outside the presence of the court. The 
nonfeasant party will probably offer 
some type of excuse, which often can- 
not be rebutted. Often no direct evi- 
dence will be available. No one besides 
the party’s counsel may know whether 
the party actually received a copy of 
the order, whether the secretary left 
the hearing off the calendar, and the 
like. 

To support a finding of willfulness 
thus often requires showing a pattern 
of noncompliance. For example, in Ar- 
ango v. Alvarez, 585 So. 2d 1131 (Fla. 
3d DCA 1991), pro se defendants were 
sued on a promissory note. After re- 
peatedly failing to follow discovery or- 
ders, the defendants failed to attend a 
calendar call. They claimed that they 
did not understand the trial ccurt’s 
order requiring personal attendance 
at the calendar call, despite a specific 
instruction to that effect. The trial 
court entered a default judgment 
against the defendants. 

In a divided opinion, the Third Dis- 
trict affirmed. The entire panel agreed 
that the defendants’ purported misun- 
derstanding did not constitute excus- 
able neglect. A majority also held that 
the defendants’ earlier disregard of 
orders gave the trial court sufficient 
basis to conclude that they had will- 
fully failed to appear at the calendar 
call. 

Without a valid excuse, however, a 
party can lose its case for even its first 
violation of an order. As long as the 
trial court logically concludes that the 
first violation was willful, the sanction 
should withstand appellate review. 
Such a situation arose in Florida’s 
wellspring case on willful disobedience, 
Mercer v. Raine, 443 So. 2d 944 (Fla. 


Florida’s appellate 
courts have 
frequently reversed 
the ultimate 
sanction when 
levied for attorney 
malfeasance 


1983). 

In Mercer, a defendant responded to 
discovery requests by filing a motion 
to dismiss, motion for extension of time 
to respond to discovery, and objections 
to interrogatories on the ground that 
they should not be answered prior to 
resolution of the motion to dismiss. The 
trial court denied the motion to dismiss 
and ordered the defendant to respond 
to the discovery requests. Although the 
defendant answered the complaint, he 
did not respond to the discovery. The 
plaintiff then moved for sanctions. Also, 
the defendant’s counsel moved to with- 
draw, citing lack of the client’s help 
with the discovery, among other rea- 
sons. The trial court subsequently al- 
lowed the attorney to withdraw, struck 
the defendant's pleadings, and entered 
a default judgment. 

Affirming the Fourth District, the 
Florida Supreme Court approved the 
trial court’s sanction. To review the 
sanction, the court adopted the reason- 
ableness test it had earlier set out in 
Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). Under that test, “(ilf 
reasonable men could differ as to the 
propriety of the action taken by the 
trial court, then the action is not un- 
reasonable and there can be no finding 
of an abuse of discretion.”!! The court 
held that the trial judge’s sanction had 
to be affirmed because “the record 
contains a logical basis for the exercise 
of his discretion.”!2 The trial court 
expressly found that the defendant 
“knew what was going on” and had a 
“total disregard for the consequences.”!8 
These “facts” were sufficient to justify 
a finding of willfulness.!¢ 
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The trial court’s findings in Mercer 
related to factual conclusions rather 
than facts themselves. In reality, the 
court had few facts. One was that the 
defendant failed to assist counsel. An- 
other was that the defendant had filed 
certain motions and objections. Cou- 
pled with the court’s experience, these 
motions indicated that the defendant 
wanted merely to delay or discourage 
discovery. From this the trial judge 
came to conclusions about the defen- 
dant’s knowledge and attitude. This is 
little different from the judge’s conclu- 
sion in Arango that, based upon their 
prior misbehavior, the defendants knew 
they should appear at calendar call. 
Thus, Mercer’s mandate—that the re- 
viewing court should not look behind 
the trial court’s conclusions about in- 
tent—applies with equal force to each 
case. 

e Attorney Malfeasance 

Willful disobedience by the party, 
not the party’s attorney, must be shown. 
Florida’s appellate courts have fre- 
quently reversed the ultimate sanction 
when levied for attorney malfeasance.!5 
In such cases, they reason, default or 
dismissal punishes one person—the 
party—for another person’s wrong. 

Nevertheless, the Florida Supreme 
Court has recently indicated that, fol- 
lowing a careful analysis, trial courts 
can apply the ultimate sanction for an 
attorney’s extreme misconduct. Kozel 
v. Ostendorf, 629 So. 2d 817 (Fla. 
1993). 

In Kozel, the plaintiff's complaint 
was dismissed with 20 days’ leave to 
amend. More than five months passed 
before plaintiff's counsel filed an 
amended complaint. On motion, the 
trial court dismissed the complaint 
with prejudice, and the Second District 
affirmed. 

The Florida Supreme Court quashed 
the Second District’s decision and re- 
manded the case for reconsideration. 
To help determine whether dismissal 
with prejudice is warranted, the court 
provided a set of six factors: 


(1) whether the attorney’s disobedience 
was willful, deliberate, or contumacious, 
rather than an act of neglect or inexperi- 
ence; 

(2) whether the attorney has been previ- 
ously sanctioned; 

(3) whether the client was personally 
involved in the act of disobedience; 

(4) whether the delay prejudiced the op- 
posing party through undue expense, loss 
of evidence, or in some other fashion; 


q 


(5) whether the attorney offered reason- 
able justification for noncompliance; and 

(6) whether the delay created significant 
problems of judicial administration.!® 


In dictum the court referred to these 
factors as guidelines in “sanctioning 
parties and attorneys for acts of mal- 
feasance and disobedience.”!7 Never- 
theless, two districts already have lim- 
ited Kozel to cases where an attorney 
alone is responsible. !® 


Substantive 
Constitutional Limitations 

It should be clear that a sanction by 
default or dismissal risks violating con- 
stitutional due process. If too easily 
granted, it may deprive the party of a 
“day in court.” Moreover, in sanction- 
ing by default or dismissal, courts 
rarely examine the actual effect on the 
party. On the face of the opinions, the 
$10 million wrongful death claim is 
resolved in the same way as a $15,000 
or a $50 claim. 

Unsurprisingly, the U.S. Supreme 
Court has ruled that the Fourteenth 
Amendment forbids entering a default 
against a party for disobedience unre- 
lated to the merits of the case. This 
limitation was first announced in a 
19th century opinion, Hovey v. Elliott, 
167 U.S. 409, 17 S. Ct. 841, 42 L. Ed. 
2d 215 (1897), but was substantially 
modified in Hammond Packing Co. v. 
Arkansas, 212 U.S. 322, 29 S. Ct. 370, 
53 L. Ed. 2d 530 (1909). 

In Hovey, a defendant answered but 
refused to obey an order to deposit 
funds in a state court’s registry. The 
trial court struck the party’s defenses 
and entered a default. In an opinion 
that exhaustively traces the history of 
contempt sanctions, the Supreme Court 
reversed, holding that a party cannot 
lose the right to defend a lawsuit as a 
sanction for contempt. 

Soon the question arose whether the 
trial court can constitutionally termi- 
nate a party’s case through pretrial 
sanctions where a state’s rules of pro- 
cedure permit such a punishment. In 
Hammond Packing the Supreme Court 
held such rules of procedure constitu- 
tional.!9 The court reasoned that those 
rules merely authorize the presump- 
tion in certain instances that the party 
does not have a meritorious defense. 
The presumption is akin to that used 
when a default is entered for failing to 
respond to the complaint. 

A presumption implies the possibil- 


ity of a rebuttal. Hammond Packing 
thus indicates that if the party does 
have a meritorious case, the ultimate 
sanction is improper even for willful 
disobedience. 

For example, in Phoceene Sous- 
Marine, S.A. v. U.S. Phosmarine, Inc., 
682 F.2d 802 (9th Cir. 1982), the defen- 
dant deceptively claimed that he was 
too sick to attend trial. A resident of 
France, the defendant had his sister 
send a telegram, under his doctor’s 
name, stating that he had to refrain 
from stressful activity. The defendant 
then lied further to cover up the fraudu- 
lent telegram. First, he said the doc- 
tor’s assistant had sent it. When he 
confessed that his sister had sent the 
telegram, he claimed that French medi- 
cal practice authorized her to do so. 

The trial court found, and the appel- 
late court agreed, that the defendant 
had willfully deceived the court. The 
trial court struck the defendant’s plead- 
ings and entered a default judgment. 
But the Ninth Circuit reversed. It 
reasoned that the deception related to 
a “peripheral matter”—the defendant’s 
illness—and not to the merits of the 


controversy. Based on the due process 
concerns of Hovey and Hammond Pack- 
ing, the default was improper. 

Phoceene stretches the limits of con- 
stitutional due process restrictions on 
sanctions. The rationale of Hammond 
Packing is that certain disobedience 
permits the trial court to conclude that 
a party does not have a meritorious 
case. Disobedience that resists due pro- 
cess itself, such as avoiding trial by 
deception, should be sufficient to show 
that the disobedient party’s case does 
not have merit, and so allow terminat- 
ing the trial process. 

The Phoceene case may also be un- 
usual because the party’s disobedience 
did not involve the violation of the 
rules of civil procedure. The rules effec- 
tively define some instances when the 
trial court may presume that a party’s 
case does not have merit.2° The Su- 
preme Court has noted that, when a 
party violates an order based on such 
a rule, the due process limitation is 
essentially co-extensive with the rule 
itself.?1 

For disobedience occurring outside 
the rules, the effect of the due process 


tered professional engincers 

and consultants of McDonough 
Bolyard Peck have helped owners, 
contractors and attorneys successful- 
ly resolve over one billion dollars in 
construction disputes. 


S ince the early 1960s, the regis- 


Over Years 
Construction 
Dispute Resolution. 


@ Proven, forensic approach to 
delays, impacts, acceleration, and 
inefficiency. 

@ Detailed research, articulate 
reports and testimony, ADR. 


Call today for a free 


@ $3 billion of collective 
construction fie'd experience. 


construction 
engineering 


MCDONOUGH BOLYARD PECK ¢ 8260 WILLOW OAKS CORP. DRIVE. FAIRFAX, VA 22031 * FAX: (703) 641-8965 


brochure. 


(703) 641-9088 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1995 39 


| 


THERE'S NOT MUCH DIFFERENCE 

TITLE INSURANCE, 
BUT THERE'S HELL DIFFERENCE 
TITLE INSURERS. 


We even differ on our differences. 

On one hand there's us. We'd 
like to point out the differences and 
make them crystal clear. And then 
there's all of them, who would prefer 
to muddy the waters so that you can't 
see how different we really are. 

The main difference they'd like 
you to ignore is that The Fund is in 
your corner and always has been 
(indeed, we were founded solely for 
the support of Florida's real estate 
lawyers). And that they, the other title 
insurers, are always ready to do busi- 
ness direct, compete with you for 
closings, and cut you out of the proc- 
ess. You're supposed to overlook that. 

But there are lots of other differ- 
ences, too, indisputable differences, 
that we'd like to make clear, because 
they affect you and your practice on 
a daily basis. 


We Treat Information 
Like A Basic Need, 
Not An Optional Feature. 


We never thought of information 
as being a loss-leader or inducement. 
After all, our membership includes 
over 6,000 agents from all over the 
state, who need information to do 
their jobs (we have more agents in 
Florida than most of our competitors 
have in the entire country). 

Providing statewide title infor- 
mation is therefore a key part of our 
mission, and we continue to maintain 
title plants serving more of Florida 
than any other information provider. 
Other title insurers have closed, one 
after another — especially in less 
populous, less profitable counties. 

In computerized information, too, 
the other title underwriters try to 


cherry-pick the biggest markets. 
While they offer a few counties at 
best, The Fund has over 30 Florida 
counties on-line, in what is the largest 
database of title information in the 
United States. 

The Fund, in fact, led the way 
in computerization. We started in 
the 70's with a mammoth mainframe 
and punchcard data input. Back then, 
a lot of our competitors thought we 
were crazy. Now they'd like you to 
think they're as technologically 
sophisticated as we are. 

That's pretty funny. 


Even Our Competitors Know 
That The Fund Wrote The Book. 


And they refer to it, like every- 
body else. Title Notes is the acknowl- 
edged authority on Florida title 
issues. For over 30 years our experts 
have studied, interpreted, and taken 
positions on issues that agents 
confront in their practices. We set 
out our position on subjects and 
situations and explain the reasoning, 
case law, and legislative intent. The 
result is a book that is updated 
annually and considered the bible 
of the Florida title industry. It's even 
cited by the courts. 

Other title insurers have their 
"Underwriting Manuals." These are 
little nuts and bolts booklets, offering 
little evidence of extensive research, 
and given to generalizing rules and 
guidelines from state to state. 

How seriously do their agents 
and attorneys take their manuals? 
Well, you can test this one out your- 
self. Next time you visit one of their 
offices, see if there isn't a copy of 
Title Notes on the shelf. 
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The Sharper You Are, 
The Better We Like It. 

While providing continuing 
education for our peers was always 
part of our charter, we've continually 
expanded in this area, particularly 
because changes in the legal profes- 
sion caused a decline in mentoring 
and on-the-job training for young 
lawyers. 

Our program has grown to over 
250 seminars a year, attended by more 
than 5,000 real estate attorneys and 
staff members. Fund seminars are 
widely regarded as the most up-to- 
date, professionally presented, and 
fairly priced CLE resource in Florida. 
Plus, there's the annual Fund Assem- 
bly, attended by nearly 1,500 mem- 
bers, where you can earn 16 CLE 
credits in just two and a half days. 

Meanwhile, over at the other title 
insurance companies, they typically 
see seminars as an occasional PR 
event or marketing ploy. A chance to 
dress up and make an impression, 
useful for entering a new market, or 
enlisting a few agents. 


Why We're Different 
Is Even More Important 

Than How We're Different. 

There are a lot ot differences 
between the way we do things at The 
Fund and the way things are done by 
our competitors. But the most impor- 
tant point is this: 

We don't do all these things to 
give ourselves a competitive advan- 
tage. We do them to give our mem- 
bers all the advantages they need to 
be competitive. 

And that's the biggest difference 
of all. 


9 


tau” 


limitation remains uncertain. The only 
Florida decision to address this issue 
squarely22 is Whiteside v. Whiteside, 
468 So. 2d 407 (Fla. 4th DCA 1985), 
which held that default is always im- 
proper where not permitted by the 
rules of civil procedure. This may over- 
state the due process limitation. Ham- 
mond Packing explained that the rules 
operate as a presumption that the 
disobedient party’s case does not have 
merit. To satisfy due process in other 
contexts, the court could determine 
through a hearing that the party has 
shown its case does not have merit. 
Whatever the extent of the due pro- 
cess limitation, it should consistently 
apply in one context: When a party 
fails to obey a court order because it is 
unable to obey. This inability may 
arise not only from some physical con- 
straint, but also when the party would 
be placed in an untenable position by 
compliance. In Societe Internationale 
Pour Participations Industrielles et Com- 
merciales, S.A. v. Rogers, 357 U.S. 197, 
78 S. Ct. 1087, 2 L. Ed. 2d 1255 (1958), 
the plaintiff could not obey a produc- 
tion order without violating the law of 
its home country. The Court held that 
dismissal was improper as a sanction 
in those circumstances. Notably, the 
party had made every reasonable effort 
to comply within the law. The party 
was forgiven because its failure was 
“due to inability, and not to willfulness, 
bad faith, or any fault of [its own].”25 


Proportionality 

Florida courts have often held that 
the trial court exceeds its discretion 
by terminating a party’s case where 
the party’s malfeasance does not harm 
the opposing party or prevent the 
trial.24 This rule is based upon the 
principle of proportionality—that “[t]he 
severity of the sanction must be com- 
mensurate with the violation.”25 Thus, 
only egregious conduct justifies the 
extreme punishment of dismissal or 
default. 

The proportionality principle often 
prevents dismissal or default in setting 
discovery sanctions.” There appellate 
courts use proportionality to explain 
reversals where a nonfeasant party 
shows that it may have acted in good 
faith (i.e., that it may not have willfully 
disobeyed). For example, an ultimate 
sanction has been reversed where a 
party produced some but not all court- 
ordered records.2? Similarly, where a 


Sanction by 
dismissal or default 
requires two basic 
procedures: a 
hearing, followed by 
written findings by 
the trial court 


party fails to attend a court-ordered 
deposition, but has a good faith excuse 
such as an illness, dismissal or default 
will be improper.28 

Proportionality has also been behind 
the reversal of sanctions in settings 
outside of discovery. In Passori v. Pas- 
sori, 644 So. 2d 121 (Fla. 3d DCA 
1994), the trial court improperly struck 
a pro se party’s pleadings for failing to 
attend a hearing on her own motions. 
The punishment was excessive because 
the court could have simply treated the 
motions as abandoned. 

Despite its rhetorical justifications, 
the proportionality test has substan- 
tial defects. First, it rests on the pre- 
sumption that the malfeasant party 
indeed has a meritorious case. Accord- 
ingly, the reviewing court is easily 
convinced that terminating the party’s 
case is too severe a punishment for the 
party’s disobedience. But the appellate 
court may as well begin with the oppo- 
site perspective. Using the Hammond 
Packing rationale, the court could as- 
sume from the disobedience itself that 
the party does not have a meritorious 
case. Besides, if the party did have a 
good case, it probably would have been 
more diligent in the first place. 

More importantly, as a reviewing 
tool, proportionality does not mesh with 
the discretion vested in the trial court. 
It is difficult to see why appellate 
judges can weigh the balance of disobe- 
dience and discipline, but the trial 
judge cannot. For this very reason the 
Florida Supreme Court adopted the 
reasonableness standard in Mercer v. 
Raine. 
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Significantly, the defendant in Mer- 
cer argued that, as a prerequisite to 
imposing a default, the trial court 
needed to find that his disobedience 
resulted in undue prejudice.29 This is 
another way of arguing proportion- 
ality: Saying that the defendant’s crime 
did not justify the court’s punishment. 
The Florida Supreme Court implicitly 
rejected this argument. Instead, it af- 
firmed the trial court’s sanction using 
the reasonableness standard. In doing 
so, the court provided three policies 
that justify deferring to trial court 
sanctions: 1) the trial court “sees the 
parties first-hand and is more fully 
informed of the situation”;3° 2) viola- 
tions are too diverse to be governed by 
a general rule of law; and 3) the trial 
court needs sanctioning power to “pro- 
mote the orderly movement of litiga- 
tion.”31 

Using proportionality in appellate 
review frustrates each of the policies 
announced in Mercer. Most obviously, 
the appellate court by its nature con- 
siders the circumstances secondhand. 
But beyond this, proportionality often 
operates more as meaningless maxim 
than a rule of law. The appellate court 
can only state the facts, recite the 
proportionality catchphrase, and con- 
clude that the punishment “is too se- 
vere a sanction” for the disobedience.*2 
As such rulings become precedents, 
trial courts may find their sanctioning 
power shot through with exceptions. 
This promotes not the orderly move- 
ment of litigation, but more appeals of 
sanctions. 


Procedural Limitations 

Sanction by dismissal or default re- 
quires two basic procedures: a hearing, 
followed by written findings by the 
trial court. These requirements stem 
from Commonwealth Federal Savings 
and Loan v. Tubero, 569 So. 2d 1271 
(Fla. 1990), in which the Florida 
Supreme Court held that the trial 
court must find in writing what 
amounts factually to a willful refusal 
to obey a court order.?% 

The written finding requirement has 
two purposes. First, it assures that the 
trial court has made “a conscious deter- 
mination that the noncompliance was 
more than mere neglect or inadver- 
tence.”34 Second, it helps the appellate 
court resolve conflicts where the record 
may be ambiguous.*® 

Alone, the second purpose would not 
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support a written finding requirement. 
The court could have as easily held 
that such a finding is implied in an 
order applying sanctions. In fact the 
court noted that “no ‘magic words’ are 
required.”36 Moreover, the problem of 
ambiguous records should already be 
satisfied by the abuse of discretion 
standard. On appeal any conflicts 
should be resolved in support of the 
trial court’s ruling, unless it is utterly 
unreasonable. 

On the other hand, the first purpose— 
assuring “a conscious determination”— 
means much. This purpose implies that 
the trial court must hold a hearing to 
determine willfulness. Thus from the 
written finding requirement stems a 
second, preliminary requirement: The 
party must have an opportunity to be 
heard to explain the improper behavior 
and offer an excuse or mitigating cir- 
cumstances.3?7 As the Supreme Court 
explained in Hovey v. Elliott, 


The fundamental conception of a court of 
justice is condemnation only after hearing. 
To say that courts have inherent power to 


deny all right to defend an action, and to 
render decrees without any hearing what- 
ever, is, in the very nature of things, to 
convert the court exercising such authority 
into an instrument of wrong and oppression, 
and hence to strip it of that attribute of 
justice upon which the exercise of judicial 
power necessarily depends.*® 


A hearing on sanctions allows the 
court to consider any explanation or 
excuse the nonfeasant party might 
have. For example, in Tri Star Invest- 
ments, Inc. v. Miele, 407 So. 2d 292 
(Fla. 2d DCA 1981), the plaintiff told 
the court that its corporate officers 
would be unable to appear at trial 
because of an airline strike. The judge’s 
secretary called the airline; from that 
information, the court concluded that 
the plaintiff falsely represented its offi- 
cers were unavailable. Consequently, 
the court summarily dismissed the plain- 
tiffs complaint with prejudice. 

On appeal, the Second District re- 
versed and remanded for further pro- 
ceedings. The court recognized that the 
trial court has the inherent power to 
dismiss a case where a party commits 
a fraud on the court. Nevertheless, the 
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district court held that the trial court 
“should carefully adhere to established 
due process, adversarial practice, and 
evidentiary rules in conducting an in- 
quiry into such charges.”39 


Conclusion 

Terminating a party’s meritorious 
case is an extreme punishment. But 
faced with serious or persistent disobe- 
dience, the trial court may rightly 
conclude that the party’s case has no 
merit and should be terminated. To 
form such a conclusion, the court should 
hold a hearing ensuring 1) that the 
party had notice or knowledge of the 
court’s requirements; and 2) that the 
party’s conduct evinces disobedience 
which was willful, was of the party’s 
own design, and did not stem from the 
parties’ inability to comply with the 
order. Paying due deference to the trial 
court’s first-hand knowledge, as well 
as the institutional need for sanction- 
ing power, the appellate court should 
approve each reasoned decision. Rever- 
sal should be reserved for those rare 
instances where, truly, no reasonable 
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person would permit such a result. 0 
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5th D.C.A. 1994). 

19 Hammond Packing, 212 U.S. at 351- 
52, 29 S. Ct. at 380-81. 

20 Id. The Florida Rules of Civil Proce- 
dure that allow default and/or dismissal are 
Rules 1.200(c) (failure to attend pretrial 
conference), 1.380(b)(2)(C) (failure to com- 
ply with discovery order), and 1.500(b) (fail- 
ure to plead or otherwise defend). See also 
Fep. R. Civ. P. 16(f), 37(b)(2), 55(a) (analo- 
gous federal rules). 

21 Insurance Corp. of Ireland v. Compag- 
nie des Bauxites de Guinee, 456 U.S. 694, 
706, 102 S. Ct. 2099, 72 L. Ed. 2d 492 
(1982). 

22 The Third District has refrained from 
directly reaching the issue. Cadwell, 549 
So. 2d at 1135 n.3; see also Ganem v. 
Ganem, 269 So. 2d 740, 744-45 (Fila. 3d 
D.C.A. 1972) (mentioning Hovey and Ham- 
mond Packing and holding that default was 
justified under the rules). 

23 Societe Internationale Pour Participa- 
tions Industrielles et Commerciales, S.A. v. 
Rogers, 357 U.S. 197, at 212, 78 S. Ct. 1087, 
at 1096, 2 L. Ed. 2d 1255 (1958). Florida 
courts have reversed sanctions due to a 
party’s inability, but typically they do not 
refer to the constitutional limitation. In- 
stead they reason that a party without the 
present ability to obey did not willfully 
disobey. See, e.g., Gomez-Bonilla v. Apollo 
Ship Chandlers, Inc., 650 So. 2d 116 (Fla. 
3d D.C.A. 1995). 

24 Beauchamp v. Collins, 500 So. 2d 294, 
295 (Fla. 3d D.C.A. 1986), rev. denied, 511 
So. 2d 297 (Fla. 1987); Lahti v. Porn, 624 
So. 2d 765, 766 (Fla. 4th D.C.A. 1993); see 
also Smalley v. Lane, 428 So. 2d 298 (Fla. 
3d D.C.A. 1983) (“The punishment for disre- 
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gard of a court order should fit the crime 


26 See generally Pilkington PLC v. Metro 
Corp., 526 So. 2d 943, 944 (Fla. 3d D.C.A. 
1988) (outlining cases in the context of 
discovery where punishment was too severe 
considering the violation). 

27 Neal v. Neal, 636 So. 2d 810 (Fla. 1st 
D.C.A. 1994); Reep v. Reep, 565 So. 2d 814 
(Fla. 2d D.C.A. 1990). 

28 Momenah v. Ammache, 616 So. 2d 121 
(Fla. 2d D.C.A. 1993). 

29 Mercer, 443 So. 2d at 945. 

30 Td. (quoting Farish v. Lum’s, Inc., 267 
So. 2d 325, 327-28 (Fla. 1972)). 

31 Td. 

32 Smalley, 428 So. 2d at 299; see also 
Passori v. Passori, 644 So. 2d at 121 (Fla. 
3d D.C.A. 1994). 

33 Commonwealth Fed. Sav. & Loan v. 
Tubero, 569 So. 2d 1271, 1272 (Fla. 1990). 

34 Td. at 1273. 

35 Td. 

36 Td. 

37 Franchi v. Shapiro, 650 So. 2d 161 
(Fla. 3d D.C.A. 1995); Tri Star Inv., Inc. v. 
Miele, 407 So. 2d 292, 293 (Fla. 2d D.C.A. 
1981); Momenah, 616 So. 2d at 124; see 
also Fia. R. Crim. P. 3.840(d) (requiring the 
court to conduct a hearing to determine 
indirect criminal contempt). 

38 Hovey v. Elliott, 167 U.S. 409, at 413- 
14, 17 S. Ct. 841, at 843. 

39 Tri Star Investments, Inc. v. Miele, 407 
So. 2d 292, at 293 (Fla. 2d D.C.A. 1981). 
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COMMERCIAL VENDORS 
Programs listed were evaluated by The 
Florida Bar Member Benefits Committee. If 
you have questions or comments, call 
{904)561 -5622. 


Car Rentals 

Alamo #93718 1-800-354-2322 
Avis #A421600 1-800-331-1212 
Hertz #152030 1-800-654-2200 


National #5650262 1-800-227-7368 
omputerized Legal Research 

cD. om - LawDesk 1-800-828-6373 

On-Line - LEX/S 1-800-356-6548 


Bank Programs 
eCredit Card 
eCD/Money Market 
eLine of Credit 


MBNA 1-800-847-7378 
Shipping 
Airborne Express #N82 = 1-800-443-5228 
Eyecare 
eLens Express #FLBAR 1-800-666-LENS 
e Visionworks see phone listings 


Laundry Services 
Dryclean-USA 1875 W. Commercial Bivd.,#140 
Ft. Lauderdale, FL 33309-3067 


Long Distance Telephone 
LDDS 1-800-737-8423 


Magazine Subscriptions 
Subscription Services, Inc. 1-800-289-6247 


Office Supplies 

Penny-Wise 1-800-942-3311 
Surety Bonds 

Juris 1-800-274-2663 


Theme Park Club Memberships 
eWalt Disney World Magic Kingdom 
eAnheuser-Busch Theme Parks 
eUniversal Studios Florida 
Send requests to The Florida Bar. 


COMMUNICATIONS 
Magazine - The Florida Bar Journal is 
published ten times a year, plus an additional 
directory issue. This publication serves as 
the Bar’s official record. Active members 
receive one subscription. 


Newspaper - The Florida Bar News is the 
Bar's medium for keeping you informed. 
Published semi-monthly, it is automatically 
sent to you. 


MEMBER 
SERVICES 


THE FLORIDA BAR 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904)561-5600 


CONTINUING LEGAL EDUCATION 
Publications - Bar publications include 
practice manuals, 
Worksheets, Guide To Florida Lega 


Legal Forms And 


Research, jury instructions and court rules o 
procedure. Jury instructions and forms are 
also available on disk. 


Seminars - Bar programs are designed to 
meet the educational needs of the members. 
See the News for schedules. Most seminars 
available in video and/or audio tape format. 


CLE Audio/Video Tapes and CLE Publications 
order forms available upon request. 


COUNSEL 
Advertising - Ad and direct mail solicitation 
evaluations and advisory opinions are 


provided. (904)561-5780 
Ethics Hotline 1-800-235-8619 
Scope (Seek Counsel of Professional 


Experience) Panel volunteers available to 
consult with members facing problems in an 
unfamiliar area of law. (904)561-5807 


FEE ARBITRATION 
Fee Arbitration - Assists in bringing the client 
and lawyer to agreement on the 
reasonableness of a fee. (904)561-5809 


INSURANCE 
Association Insurance Program - Group 
disability, accidental death & 


dismemberment, major medical, term life, 
hospital income - North American Life 
Assurance Company. 1-800-220-3032 


Individual Long Term Disability - 
Chubb LifeAmerica. 1-800-282-8626 


Long Term Care Plan - Business Planning 
Concepts - Call and identify yourself as a 
member of the Bar. 1-800-543-6415 


Medicare Supplement Insurance - Hartford 
Life. 1-800-330-8445 


Professional Liability Insurance - Florida 
Lawyers Mutual Insurance Company created 
by The Florida Bar. 1-800-633-6458 


Supplemental Retirement Plan - Business 
Planning Concepts. 1-800-482-8626 


Liability Insurance Applications - Complete 
one questionnaire. APPLI, Inc. submits to 
multiple carriers. 1-800-352-7754 


The Florida Bar is the members’ source of information 
and works to enhance the profession by identifying and 
responding to genuine issues of concern. The programs 
listed below operate to assist in all aspects of the 
practice of law. Unless otherwise noted, additional 
information can be obtained by contacting the Bar. 


LAW OFFICE MANAGEMENT 
Advisory Service - Staff maintains an 
extensive library and keeps abreast of 
technological advances and_ general 
management information. Assistance is also 
available to members preparing to go out on 
their own. Consultations can be scheduled to 
assist members in implementing effective 
office procedures. 


ABA Books - Available on practice 
management topics. 


Videotapes 

*Maintaining A Trustworthy Trust Account 
¢Starting On Your Own 

eValuing Your Interest in a Law Practice 


For information call (904)561-5616 or 
write LOMAS, The Florida Bar. 


LAWYER REFERRAL 
Lawyer Referral Services - Members 
interested in joining a Bar-sponsored lawyer 
referral service, call 1-800-342-8011 


MAILING SERVICES 
Addressing Service - Membership lists and 
labels can be purchased in many formats for 
sending announcements. 


PUBLIC INFORMATION 

Public Information Pamphlets - With 
numerous titles to choose from, the Bar's 
consumer information pamphlets can be 
purchased in bulk quantities for distribution to 
clients and the public. Display racks are also 
available. If you would like to receive an 
order form, contact the Bar's Public 
Information Department. 


SPECIALIZATION 
The Florida Certification Plan - Areas of 
specialization include appellate practice; civil 
trial; criminal; health law; immigration and 
nationality; marital and family law; real estate; 
tax; wills, trusts and estates, and; workers’ 
compensation. 


SUBSTANCE ABUSE 
Florida Lawyers Assistance, Inc. - This 
nonprofit corporation was created to assist 
members with drug and/or alcohol problems. 
Confidentiality maintained. 1-800-282-8981 
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The Article V Task Force 


A Mini-Constitutional Revision Commission 


or the second time since 

1968, the legislature has 

isolated Article V, the judi- 

cial article, for review in- 
dependent of the constitutional revi- 
sion process. The first such review was 
conducted in 1972 when the House 
Committee on Judiciary, under the 
leadership of then-Miami Rep. Talbot 
“Sandy” D’Alemberte,! presided over a 
comprehensive rewrite of Article V. 
The work of Rep. D’Alemberte and 
Staff Director Janet Reno? went on to 
become the present-day Article V.8 
Since the 1972 review, Article V has 
been amended 10 times.* In addition, 
there have been numerous unsuccess- 
ful attempts to amend Article V. The 
unsuccessful attempts originated as 
actual amendments on the ballot that 
were rejected by the electorate® or joint 
legislative proposals that were ulti- 
mately defeated by the legisla- 
ture. The unsuccessful joint legisla- 
tive proposals have related to issues 
such as the creation of a single-tier 


by Billy Buzzett 


trial courts,® the extension of merit 
selection and retention to trial court 
judges,’ and the establishment of judi- 
cial evaluation plans,® to name a few, 
and reflect the legislature’s inability 
to develop a consensus on many signifi- 
cant concerns relating to the judiciary. 
Recognizing this lack of consensus, the 
1994 Legislature determined that it 
may be best to initiate review of Article 
V outside of the confines of the legisla- 
tive committee process. As a result and 
in an effort to develop comprehensive 
and objective recommendations for leg- 
islative consideration, the 1994 Legis- 
lature created the Article V Task 
Force.? 

The purpose of this article is to 
examine the work of the Article V Task 
Force, consider its relationship with 
the upcoming Constitutional Revision 
Commission, and educate the Bar on 
the important work of the task force. 
Furthermore, because the task force 
has taken only preliminary, nonbinding 
votes on various issues, this article is 
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meant to stimulate and encourage Bar 
involvement and participation in the 
development of the task force’s recom- 
mendations to the Florida Legisla- 
ture. 


1994 Legislation: 
Creation of the Task Force 

The Article V Task Force was cre- 
ated by the Florida Legislature to re- 
view specific issues relating to the 
judicial branch and to review issues 
relating to the administration of jus- 
tice. House Speaker-elect Peter R. Wal- 
lace and Senate President-elect Jim 
Scott sponsored the legislation. Ac- 
cording to Speaker-elect Wallace, the 
intent of this study was to assemble a 
diverse group of individuals to study 
and review those issues that the legis- 
lature has unsuccessfully “wrestled 
with” over the years and to return with 
thorough and thoughtful recommenda- 
tions for legislative consideration.!° In 
addition to the comments of Speaker- 
elect Wallace, the legislation creating 


" 

sf 


the Article V Task Force mandates 
that the task force: 1) examine the 
current process for selecting and re- 
taining justices and judges, and 
determine if the process results in a 
diverse judiciary; 2) examine the cur- 
rent process for disciplining justices 
and judges, and determine whether the 
process results in proper sanctions for 
improper conduct; 3) examine current 
qualifications of justices and judges, 
including the mandatory retirement 
age; 4) examine the current process for 
training justices and judges; 5) exam- 
ine a proposal to merge county and 
circuit courts into a single-tier trial 
court; and 6) make any other recom- 
mendations to improve the administra- 
tion of justice. 

Beyond the specific charge contained 
in Ch. 94-138 of the Laws of Florida, 
the task force has concluded that the 
broad and open-ended language author- 
izing the task force to make “any other 
recommendations” enables it to review 
any issue relating to the courts, with- 
out limitation to Article V. Specifically, 
the task force has concluded that it can 
review and make recommendations for 
constitutional change beyond Article 
V and can recommend statutory 
changes.!! 


1995 Legislation: 
Extension and Expansion 
of the Task Force 

The original legislation contemplated 
that the task force would complete its 
review and make its recommendations 
by the end of the 1995 legislative 
session. Due to late appointments of 
the task force members, however, the 
deadlines were unable to be met. Addi- 
tionally, several members of the task 
force and the public were concerned 
that minorities were not adequately 
represented on the task force. As a 
result, House Bill 581!2 and Senate 
Bill 64618 were filed to expand the task 
force by two additional members, to 
provide that the task force final report 
shall be submitted to the legislature 
no later than December 1, 1995, and 
to extend the term of the task force 
through adjournment sine die of the 
1996 legislative session. The bill was 
unanimously adopted by the House of 
Representatives!‘ and the Senate!5 and 
became law with the Governor’s signa- 
ture.!6 The extension of this task force 
has given The Florida Bar and the 
public the continued opportunity to 


participate in the debate relating to 
Article V and to make meaningful 
suggestions relating to the recommen- 
dations made by this task force. 

e Task Force’s Membership. The task 
force is a 23-person commission ap- 
pointed by varying appointing authori- 
ties, including the Governor, the Chief 
Justice of the Florida Supreme Court, 
the Speaker of the House of Represen- 
tatives, the President of the Senate, 
The Florida Bar, and the Attorney 
General. The composition of the task 
force includes six judges, one clerk of 
court, three members of the Florida 
House of Representatives, two mem- 
bers of the Florida Senate, one public 
defender, one state attorney, the Gover- 
nor’s general counsel, one law profes- 
sor, three nonattorney citizens, the 
Attorney General, and three practicing 
attorneys, including two former pre- 
sidents of The Florida Bar.!7 

e Task Force Meetings. The Article 
V Task Force has met seven times, 
convening in Tallahassee, Tampa, Ft. 
Lauderdale, Jacksonville, and Orlan- 
do.18 The meetings consisted of public 
hearings and task force workshops. 
The public hearings permitted the task 
force to receive testimony from the 
general public, judges, attorneys, local 
government officials, and representa- 
tives of various voluntary bar 
associations.!9 The workshops have al- 
lowed the task force the opportunity 
to consider and discuss conceptual pro- 
posals and to take preliminary posi- 
tions on those proposals. On December 
1, 1994, the task force submitted a 
preliminary report listing the identi- 
fied issues and providing the minutes 
of its meetings.2° 

e Issues. The task force has identified 
a number of issues for review and 
possible recommendation. 

A) Merit Selection and Retention. 
The task force is considering the pos- 
sibility of recommending merit selec- 
tion and retention with an “opt-in” 
provision for the trial courts. Assuming 
its favorable consideration by the task 
force, the legislature, and the elector- 
ate, then any circuit in the state could 
move to a system of merit selection and 
retention for its circuit and county 
courts instead of the present system of 
election of those judges. The mechanics 
of the “opt-in” provision have not been 
developed, but the issue of merit selec- 
tion and retention of judges versus 
election of judges could possibly be 
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placed on the ballot in a circuit by 
initiative petition of the electorate or 
by a majority vote of the county com- 
mission(s) within a circuit. 

B) Mandatory Retirement of Justices 
and Judges. Article V, §8 provides that 
no justice or judge may serve beyond 
the age of 70, except to complete less 
than half of a remaining term. The 
task force recognized that this provi- 
sion may result in a disparity of retire- 
ment age dependent on the time re- 
maining in a term at the time of 
reaching age 70. Therefore, the task 
force has preliminarily recommended 
age 72 as the mandatory retirement 
age for justices and judges, and addi- 
tionally has recommended removal of 
any provision that allows for comple- 
tion of a partially served term of office. 

C) Minimum Initial Term of Office 
for a Trial Judge. Article V, §11(b) 
relates to the appointment to the office 
of trial judge. The section does not 
provide any minimum term of office, 
unlike the parallel provision for appel- 
late judges, which provides for a mini- 
mum one-year term. The task force 
recognized that appointment without 
a minimum term may result in a real 
hardship for new judges who, depend- 
ing on the date of appointment, may 
be faced with opposition in a soon-to-be- 
held election after having served only 
days or weeks on the bench. The task 
force endorses the concept of a mini- 
mum one-year term for appointed or 
elected trial judges. 

D) Single-Tier Trial Court. Merging 
the circuit and county courts together 
to form a single trial court has been 
raised. Senator Fred R. Dudley, a task 
force member, has been a proponent of 
this concept, and he has filed bills to 
that effect over the past few years.?! 
The task force is considering the single- 
tier issue and is also reviewing the 
subject matter jurisdiction of both the 
circuit and county courts to determine 
if some of the subjects handled by the 
trial courts could be transferred to a 
magistrate or hearing officer. 

E) Temporary Assignment of Judges. 
Article V, §2(b) provides for temporary 
assignment of judges. It has been sug- 
gested that judicial resources can be 
maximized by removing the term “tem- 
porary” and by allowing unrestricted 
cross assignments between circuit and 
county courts. Obviously, if the task 
force recommends the adoption of a 
single-tier trial court, there will be no 


: 


need to address the temporary assign- 
ment issue. 

F) Judicial Evaluation Plans. The 
issue of some type of judicial evalu- 
ation plan has been raised for consid- 
eration by the task force. Such a plan 
would ideally create a uniform method 
of evaluating justices and judges, 
thereby allowing the voting public the 
opportunity to make an informed deci- 
sion regarding judicial candidates. 

G) Qualifications of Trial Judges. 
Article V, §8 provides that circuit and 
county court judges must have a mini- 
mum of five years’ membership in The 
Florida Bar.22 The task force has taken 
a preliminary position to raise the 
experience level from five to 10 years’ 
membership in The Florida Bar. 

H) Bifurcation of the Judicial Quali- 
fications Commission. The task force 
is reviewing the process of disciplining 
judges in Florida. As part of that re- 
view, members have preliminarily en- 
dorsed the concept of bifurcating the 
JQC into two branches: an investiga- 
tory branch and an adjudicatory 
branch. Many persons appearing be- 
fore the task force during public hear- 
ings have suggested that the current 
scheme, which allows the same JQC 
to investigate and adjudicate, gives the 
appearance that it violates the due 
process clause. 

IT) Penalties Instituted by the JQC. 
Pursuant to Article V, §12 the Supreme 
Court is authorized to discipline judges, 
but only in accordance with JQC re- 
commendations. The task force has 
endorsed a proposal that would allow 
the Supreme Court to depart from the 


JQC’s recommendations and to insti- 
tute more severe penalties. Such a 
proposal is in line with the procedures 
available to the Supreme Court when 
disciplining attorneys. 

J) Retired Judge Status. F.S. §25.073 
provides that “retired judges or jus- 
tices” may serve temporary assign- 
ment. To qualify as “retired,” the jus- 
tices or judges must not have been 
defeated in seeking reelection or reten- 
tion in their last election. The propos- 
als before the task force would modify 
the term “retirement” to allow tempo- 
rary assignment of judges who have 
served a certain number of terms even 
though they may have been defeated 
in their last election. 

K) Disability of Judges. The task 
force is considering a proposal to alter 
the process required to remove a dis- 
abled judge from the bench. Under the 
current system, in order to receive full 
retirement benefits, the judge must be 
subjected to a JQC complaint and then 
removed by the Supreme Court, a pro- 
cess that many believe to be demean- 
ing. 

L) Supreme Court Residency Require- 
ment. Article V, §3(a) provides that of 
the seven justices, each appellate dis- 
trict shall have at least one Supreme 
Court justice elected or appointed from 
the district. The task force considered 
removing the residency requirement 
and allowing nominees for justice to 
originate from any district in the state. 
A preliminary vote of the task force 
revealed a lack of support for the 
change. 

M) Discretionary Jurisdiction of the 
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Supreme Court. Article V, §3(b) pro- 
vides for the discretionary jurisdiction 
of the Supreme Court. A proposal was 
offered to broaden the jurisdiction of 
the Supreme Court to include cases of 
“great public importance” even where 
those cases have not been certified by 
the district courts of appeal. By pre- 
liminary vote, the proposal has not 
been adopted by the task force. 

N) Article V Costs. The issue of 
shifting the costs associated with the 
court system from county to state gov- 
ernment has received great attention 
by the task force. The task force has 
taken the preliminary position that the 
state should fund Article V. The task 
force has also undertaken a review to 
determine if a more efficient method 
exists to deliver services for conflict 
and overflow cases. Several proposals 
have been raised including creating a 
statewide public defender to handle 
conflict cases, allowing the temporary 
assignment of public defenders (simi- 
lar to state attorneys), allowing the 
public defender to create a “chinese 
wall” arrangement, and placing a cap 
on defense costs. In addition, there 
have been proposals to eliminate wit- 
ness fees in criminal cases and to 
review the criteria for a determination 
of indigency. 

O) Private Judges. California has 
adopted a plan to allow private judges 
(not on the state payroll) to resolve civil 
disputes between willing litigants. The 
California process allows an order ren- 
dered by a private judge to be subject 
to review in the California appellate 
system. A proposal similar to the Cali- 
fornia model has been advanced to the 
task force. No action has been taken. 


1995 Legislative Proposals 
Directly Affecting Article V 

A review of the issues identified by 
the task force would be incomplete 
without a brief discussion of those and 
other issues raised by members of the 
legislature and filed in the form of joint 
resolutions during the 1995 legislative 
session. While the Article V Task Force 
is not bound to consider other issues, 
it is important to recognize that some 
legislators have identified issues that 
are not currently being considered. 
Article V issues that were filed during 
the 1995 legislative session are as 
follows: 1) a limitation of criminal 
appeals;?3 2) residency requirement for 
judicial candidates;?4 3) merit selection 
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and retention of trial courts judges;25 
4) the regulation of attorneys;26 and 5) 
reimbursement for Article V costs.27 

e Constitutional Revision Commis- 
sion. Article XI, §2 of the Florida Con- 
stitution establishes the Constitutional 
Revision Commission for the purpose 
of examining the Constitution2® and 
proposing changes to be placed directly 
on the ballot for voter consideration. 
Except for issues relating to taxation 
and budget, the commission is able to 
examine any portion of the Constitu- 
tion of the State of Florida. Thus, the 
Constitutional Revision Commission is 
not limited by the work of any study 
commission or this task force and would 
be able to review Article V as well as 
the 11 other articles of the Constitu- 
tion. As a result, it will be interesting 
to see what impact or influence, if any, 
the Article V Task Force will have on 
the Constitutional Revision Commis- 
sion process. 

As previously discussed, the Article 
V Task Force has undertaken a 
comprehensive review of the judicial 
article. This review is broad in scope 
and encompasses almost every issue 
relating to the administration of jus- 
tice and the judicial branch. The goal 
remains to finish its review and pre- 
pare complete and well-reasoned re- 
commendations for legislative con- 
sideration. Assuming the task force is 
successful in its endeavors and the 
electorate approves the amendments 
to Article V, the Constitutional Revi- 
sion Commission should have no need 
to address Article V, and it can devote 
its time and resources to the remainder 
of the Constitution. 

The Article V Task Force may also 
serve to test the electorate’s appetite 
for comprehensive change to the Con- 
stitution. While the electorate has had 
ample opportunity to consider amend- 
ments to the Constitution, albeit in a 
piecemeal manner, the last com- 
prehensive review of the Constitution 
occurred during the 1978 Constitutional 
Revision Commission. At that time, the 
electorate overwhelmingly rejected 
every proposal. While there are many 
theories regarding the rejection of the 
proposals initiated by the Constitu- 
tional Revision Commission as well as 
those placed on the ballot by initiative 
petition, the Article V Task Force is 
about to test the waters of public 
sentiment relating to comprehensive 
constitutional change. While this Task 


Force is limited by law to review of the 
judicial article, the reception it re- 
ceives from the public may be a fore- 
shadowing of things to come for the 
1998 Constitutional Revision Commis- 
sion. 


Conclusion 

The Article V Task Force is consider- 
ing a wide number of proposals that 
may have a dramatic impact on the 
judicial system and the practice of law 
in Florida. While it must be remem- 
bered that the recommendations of the 
task force are solely advisory in nature 
and must be approved by the legisla- 
ture, the task force recommendations 
will carry significant weight. Addition- 
ally, five legislators sit on the task 
force and have the opportunity to trans- 
form these recommendations into legis- 
lation. The Florida Bar and its mem- 
bers, along with the public at large, 
have a unique opportunity to partici- 
pate in the task force process. As was 
stated in 1972 by then-Rep. Sandy 
D’Alemberte: “If we lawyers sit idle 
and let special interests defeat the 
{judicial amendment] ... , we will 


\ 


J 


WARE 


deserve the criticism we receive. It is 
now or (almost) never for judicial re- 
form. I think lawyers of Florida resent 
the criticism of their profession and the 
courts which is so common today. Let 
us do something about it.”29 

While written 23 years ago, the words 
of then-Rep. D’Alemberte ring true of 
the times today. The author hopes that 
this article serves to educate the Bar 
on the work of the task force, acts as a 
stimulus for involvement in the pro- 
cess, and leads all lawyers to take an 
active roll to improve our judicial sys- 
tem. 0 


1 Talbot “Sandy” D’Alemberte repre- 
sented District 98 (Dade County) from 1966- 
1972. He is currently president of Florida 
State University. 

2 Janet Reno served as staff director for 
the House Committee on Judiciary from 
1971 to 1972. In 1990 she was appointed 
by President Clinton to serve as Attorney 
General of the United States. 

3 The 1972 legislatively proposed amend- 
ment to Article V consolidated over 14 
courts into two trial courts, the circuit and 
county courts; abolished the justice of the 
peace system and municipal courts; estab- 
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lished a clear system for court administra- 
tion; defined judicial rulemaking authority; 
provided a role for the court in the determi- 
nation of the need for new judges; placed 
the public defenders into the Constitution; 
and established a system of merit selection 
for judicial vacancies. D’ALEMBERTE, THE FLO- 
RIDA StaTE ConstTiTuTION: A REFERENCE GUIDE 
(1991). 

4 1974, HJR 3911 (increased the power 
of the judicial qualifications commission); 
1976, CS/SJR 49 and 81 (merit selection 
and retention—appellate courts); 1976, HJR 
1709 (discipline, removal, and retirement 
of judges); 1980, SJR 20-C (limited appel- 
late jurisdiction of Florida Supreme Court); 
1984, SJR 37 (raised the experience level 
for county court judges from Bar member- 
ship only to five years of Bar membership); 
1984, HJR 1160 (provided for uniform rules 
of procedure for the judicial nominating 
commissions); 1985, CS/HJR 386 (gave the 
Attorney General concurrent jurisdiction 
with the state attorneys to prosecute crimi- 
nal violations); 1986, CS/HJR 71 (required 
the Supreme Court to render an opinion at 
the request of the Attorney General regard- 
ing the validity of any initiative petition); 
1987, SJR 459 (provided that county court 
judges are subject to impeachment by the 
legislature rather than suspension by the 
Governor); 1988, HJR 1608 (authorized the 
creation of civil traffic hearing officers). 

5 1978 Amendment #1 (required judicial 
records to be open, authorized the Supreme 


Court budget to be presented directly to the 
legislature, eliminated residency require- 
ment for justices, allowed Supreme Court, 
by rule, to establish court divisions, changed 
eligibility requirements of county court 
judges and opened records of JQC); 1978 
Amendment #2 (merit selection and reten- 
tion of trial courts). 

6 1994, SJR 422; 1993, SJR 1564. 

7 Since 1974, 19 proposals have been 
filed in the Florida Legislature with regard 
to merit selection and retention of trial 
judges: 1994, SJR 226; HJR 383. Merit 
selection and retention with a local option 
(opt-in); 1993, SJR 334; HJRs 135 and 147. 
Merit selection and retention with a local 
option; 1992, HJR 319. Vacancies in circuit/ 
county judgeships to be filled by appoint- 
ment, and JNC to establish guidelines to 
ensure minority representation at all levels 
of judgeships; 1991, CS/HJR 3. Merit selec- 
tion and retention with a local option. 
(Similar bill SJR 52); 1990, HJR 9. “Pure” 
merit selection/retention of trial judges. The 
bill did not have an “opt in” provision and 
would have applied equally to all circuits. 
(Similar bill SJR 698); 1989, HJR 425 and 
HJR 479. “Pure” merit selection and reten- 
tion; 1985, HJR 986. “Pure” merit selection 
and retention; 1984, SJR 139. Extended 
merit retention to trial judges. Trial judges 
would continue to be elected to their first 
term in office; 1983, SJR 679. Same as SJR 
139 (1984); 1980, HJR 124. Proposed to 
extend the merit selection/retention process 
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to circuit court judges. The bill did not 
address county court judges, and it did not 
contain an “opt in” provision. 1979, HJR 
134. Identical to HJR 124 (1980) except 
that it also included county court judges; 
1977, HJR 613. Identical to HJR 124 (1980); 
1975, HJR 219. Provided for merit selection/ 
retention for all judicial offices; 1975, HJR 
561. Provided that all judges shall be se- 
lected as provided by general law. (Prior to 
adoption of merit selection/retention for ap- 
pellate courts); 1975, HJR 884. Created a 
Recertification Commission. Each standing 
judge, at the expiration of his or her term, 
must be recertified by the commission. Fail- 
ure to be recertified creates a vacancy in the 
office which is then filled by appointment 
by the Governor; 1975, HJR 1022. Provided 
for merit selection/retention at all levels of 
the judiciary; 1975, SJR 548. Provided for 
merit selection/retention for the justices of 
the Supreme Court and the judges of the 
district courts of appeal; 1974, HJR 2908 
and 3253. Provided for the selection or 
election of all justices and judges as pro- 
vided by general law. (Similar bill SJR 140). 

8 1992, HB 487 established the state- 
wide commission for the exclusive purpose 
of evaluating justices of the Supreme Court 
and judges of the Florida district courts of 
appeal; 1991, HB 1679 included everything 
found in HB 487 (1992) and also provided 
for the evaluation of trial judges. 

9 Fla. Laws Ch. 94-138. 

10 Comments made by Rep. Peter R. Wal- 
lace during a meeting of the Full Committee 
on Judiciary. Fla. H.R., Comm. on Judici- 
ary, tape recording of proceedings (Feb. 9, 
1994) (on file with committee). 

11 Comments made by Sen. Fred R. Dud- 
ley, District 25, and task force member. 
Article V Task Force tapes, tape recording 
of proceedings (Aug. 22, 1994) (on file with 
task force). 

12 HB 581 was sponsored by the Commit- 
tee on Judiciary and Reps. Trammell and 
Roberts-Burke. Rep. Roberts-Burke serves 
on the Article V Task Force. 

13 SB 646 was sponsored by Sens. Fred 
R. Dudley and Peter M. Weinstein. Both 
Sen. Dudley and Sen. Weinstein serve on 
the Article V Task Force. 


14 Fla. H.R. Jour. 00291 (Reg. Sess. 1995). 

15 Fla. S. Jour. 00230 (Reg. Sess. 1995). 

16 The Governor signed HB 581 on April 
7, 1995. Fla. Laws Ch. 95-110. 

17 Members appointed by Chief Justice 
Stephen H. Grimes: Justice Grimes; Judge 
Thomas H. Barkdull, Jr.; Judge F. Dennis 
Alvarez; Judge James R. Case; Judge Robert 
S. Zack; Karen E. Rushing, clerk of court, 
Sarasota County. In April 1995, pursuant 
to Fla. Laws Ch. 95-110, Justice Grimes 
appointed two additional members: Judge 
Hubert H. Grimes and Arturo Alvarez, 
attorney. Members appointed by the House 
of Representatives Speaker Peter R. Wal- 
lace: Rep. Beryl D. Roberts-Burke; Rep. 
John F. Cosgrove; Nancy Daniels, public 
defender, Second Judicial Circuit; Rep. 
Lesley J. Miller, Jr. Members appointed by 
Senate President Jim Scott: Sen. Fred R. 
Dudley; Sen. Peter M. Weinstein; Jerry Hill, 
state attorney, 10th Judicial Circuit; Calvin 
Barnes. Members appointed by Gov. Lawton 


Chiles: J. Hardin Peterson, the Governor’s 
general counsel; (Mr. Peterson served until 
his retirement and has been replaced by 
W. Dexter Douglass, the Governor’s new 
general counsel); Dr. Lourdes Cowgill; Dr. 
Gwendolyn High; Professor Jacqueline Al- 
lee. Members appointed by The Florida 
Bar: Benjamin H. Hill III, former president 
of The Florida Bar; and Patricia A. Seitz, 
former president of The Florida Bar. Mem- 
ber appointed by Attorney General Robert 
A. Butterworth: Attorney General Butter- 
worth. 

18 July 8, 1994, conference call—prelimi- 
nary organizational meeting; July 13, 1994, 
conference call—preliminary organizational 
meeting; July 18, 1994, conference call— 
preliminary organization meeting; Aug. 22, 
1994, Tallahassee, organizational meeting; 
Sept. 16, 1994, Ft. Lauderdale, public hear- 
ing; Oct. 10, 1994, Jacksonville, public hear- 
ing; Nov. 7, 1994, Tampa, public hearing; 
Dec. 14, 1994, Orlando, public hearing; 
Jan. 23, 1995, Tallahassee, workshop; Feb. 
20, 1995, Tallahassee, workshop. 

19 To date, the task force has heard 
testimony from approximately 200 witnesses 
and considered proposals from various 
groups or persons. 

20 See ArticLe V Task Force: PRELIMINARY 
Report (Dec. 1994) (on file with the Florida 
Legislative Library, The Capitol, Tallahas- 
see, Florida). 

21 See supra note 6. 

22 The exception to the five-year mini- 
mum membership in The Florida Bar lies 
in counties with populations of 40,000 or 
less. In those counties, the eligibility re- 
quirement is “simple membership” in The 
Florida Bar. The task force chose to take 
no action on this portion of §8. 

23 Limitation of criminal appeals (SJR 
436) (HJR 1457)—this joint resolution pro- 
poses to submit to the electors in the Nov. 
1996 general election an amendment to art. 


Billy Buzzett is executive director of 
the Article V Task Force. He is a 
former attorney for the Florida House 
of Representatives. Mr. Buzzett re- 
ceived his B.S. in civil engineering 
from Tulane University and his J.D. 
from Florida State University Col- 
lege of Law. 


V, §1 of the Florida Constitution, limiting 
a criminal defendant to one direct appeal 
and eliminating any collateral review of a 
judgment or sentence. Both the Senate and 
the House joint resolutions died in commit- 
tee. 
24 Residency requirement of judges and 
others (SJR 1406)—amends arts. III, V, and 
VIII of the Florida Constitution to provide 
that candidates for office must reside in the 
territorial jurisdiction of the office at the 
time of qualifying or appointment. Cur- 
rently, a candidate may run for office with- 
out residing in the jurisdiction of the office 
and then subsequently move into the terri- 
torial jurisdiction of the office. SJR 1406 
was favorably considered by the Committee 
on Executive Business but died in the 
Committee on Judiciary. 

25 Merit selection and retention (HJR 
171) creates a system of merit selection and 
retention with an “opt-in” provision. The 
proposal would be applicable to the trial 
courts and would parallel the system in 
place for the courts of appeal and the 
Supreme Court. HJR 171 never received a 
legislative hearing and died in the House 
Committee on Judiciary. 

26 Regulation of attorneys (HJR 1547) 
amends §15 of Article V of the Constitution 


PROVIDING A WIDE RANGE 
OF OFFSHORE CORPORATE 
SERVICES FOR THE 
PROFESSIONALS 


JERSEY, PANAMA AND OTHERS 


OVERSEAS MANAGEMENT COMPANY (OMC), with 39 years experience as an 
intemational management service company, has provided its broad and 
select clientele with valuable confidential and high quality service in all phases 


staff of over 60 specialists, OMC offers the following services: 


e Company formation and management 


e Company searches 


e Coordination of legal opinions 
e Certificates of Good Standing 


e Company redomicilation 
e Ready-made corporations 


e Secretarial and administrative support 
e Consulting and management 


e Company accounting 


of the State of Florida to remove jurisdiction 
for the admission and regulation of attor- 
neys from the Supreme Court and to pro- 
vide that such regulation shall be governed 
by general law (possibly allowing admission 
and regulation of attorneys to be governed 
by the Department of Professional Regula- 
tion). HJR 1547 was favorably considered, 
by a vote of 4 to 3, by the Subcommittee on 
Business and Professional Regulation but 
was soundly defeated, by a vote of 3 to 16, 
by the full committee. 

27 Reimbursement for Article V costs (SJR 
2576) creates §21 of Article V of the Florida 
Constitution to provide that the state shall 
reimburse the counties for costs incurred 
in operating the state courts system. SJR 
2576 never received a legislative hearing 
and died in the Committee on Judiciary. 

28 In 1988, art. XI, §2 of the Florida 
Constitution was amended to remove mat- 
ters directly relating to taxation or the state 
budgetary process from the commission’s 
purview and to transfer them to the newly 
created Taxation and Budget Commission. 
See Blanton, The Taxation and Budget Re- 
form Commission: Florida’s Best Hope for 
the Future, 18 Fia. Sr. L. Rev. 437 (1991). 

29 D’Alemberte, Judicial Reform—Now or 
Never, 46 Fia. B.J. 68 (Feb. 1972). 
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First Party Bad Faith: 
State Farm v. Laforet 


ithin days after it be- 

came impossible to 

“stop the presses” con- 

cerning last month’s 
article on the law of first party bad 
faith, the Florida Supreme Court hand- 
ed down its decision in State Farm 
Mutual Automobile Insurance Company 
v. Laforet, __ So. 2d ___, 20 Fila. L. 
Weekly S173 (Fla., April 20, 1995). As 
of this writing, the opinion is not yet 
“final” because a motion for rehearing 
is pending. However, Laforet contains 
an extensive analysis of several issues 
that were addressed in last month’s 
article; this analysis is addressed in 
this article. 


The Background of Laforet 

The Laforet litigation arose out of a 
1986 automobile accident. The tortfea- 
sor’s insurance carrier tendered its 
$10,000 liability limits in 1988.! The 
Laforets sued the tortfeasor and State 
Farm, their uninsured motorist car- 
rier, in 1989 after their efforts to recover 
a UM settlement from State Farm 
were unsuccessful.2 The Laforets re- 
jected State Farm’s $40,000 offer during 
suit and recovered a jury verdict in the 
amount of $400,000. The trial court 
entered judgment against State Farm 
in the amount of State Farm’s policy 
limits of $200,000, which State Farm 
then paid.® 

The Laforets sued State Farm in 
1990 for bad faith under F.S. §624.155. 
The jury awarded them $24,000, and 
did not award punitive damages.* On 
the very same day the jury rendered 
this verdict, F.S. §627.727(10)° became 
law. In light of the legislature’s ex- 
pressed intention that §627.727(10) 
apply to all causes of action that ac- 
crued after the effective date of 
§624.155 (which was in 1982), the 
Laforets sought, and the court awarded, 


Part 2 


Laforet invites a 
new round of 
argument 
concerning the 
nature of damages 
that may be 
awarded in first 
party bad faith 
claims 


by Brett J. Preston and 
George A. Vaka 


additur of the amount of the “excess 
judgment” they had obtained. The 
trial court entered judgment in the 
amount of $416,280, which included 
the $200,000 excess judgment, $65,753 
in interest, $141,753 in fees, and $8,774 
in costs.? The Fourth District Court of 
Appeal, in the Laforet decision that 
was discussed in last month’s article,® 
slightly trimmed the attorneys’ fees 
award, but otherwise left the judgment 
intact.9 


Significant Issues 
Addressed by the Court 

With regard to two of the three 
significant issues the Florida Supreme 
Court addressed in the Laforet opinion, 
the court announced clear, definitive 
rulings that lay to rest what had been 
two areas of uncertainty in the law of 
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bad faith. In dicta, the court discussed 
a third issue; that discussion may have 
created uncertainty where perhaps 
none existed before this opinion. The 
issues that have been laid to rest are 
1) whether §627.727(10) applies retro- 
actively, and 2) whether the “fairly 
debatable” standard applies to bad 
faith claims in Florida. The issue the 
court addressed in dicta concerns the 
nature of damages that may be 
awarded in a first party bad faith claim 
that does not involve uninsured motor- 
ist benefits. 


F.S. §627.727(10) Does 
Not Apply Retroactively 

There is little doubt that the Florida 
Legislature enacted §627.727(10) in re- 
sponse to the Supreme Court’s decision 
in McLeod v. Continental Insurance 
Company, 591 So. 2d 621 (Fla. 1992). 
In McLeod, the court held that an 
uninsured motorist insurer could not 
be held liable for a judgment exceeding 
its policy limits because the tortfeasor, 
not the insurer, caused the “damage” 
reflected in the excess judgment.!° The 
legislature went to great lengths to 
express its intention that §627.727(10) 
be construed as a reaffirmation of ex- 
isting legislative intent, and to be 
construed as a remedial, rather than 
substantive, statute.!! To drive home 
its intention that §627.727(10) be given 
retroactive effect, the legislature ex- 
pressly stated this intention in the 
implementing language of the stat- 
ute.!2 

Undaunted by that language, the 
Florida Supreme Court in Laforet re- 
fused to apply §627.727(10) retroac- 
tively.1° The court observed that under 
§627.727(10) and §624.155, insurers 
held liable for bad faith are exposed to 
three “tiers” of damages: 1) those proxi- 
mately caused by the bad faith, 


: 
| 
4 


including interest, attorneys’ fees, and 
costs; 2) a penalty consisting of the 
excess judgment, without regard to 
causation; and 3) punitive damages 
when the bad faith is found to be 
willful or reckless.14 The court then 
stated that the legislature’s efforts to 
portray §627.727(10) as a “remedial 
clarification that does not retroactively 
impose a new penalty” was not a “justi- 
fiable interpretation.”5 

For these reasons, the court found 
that §627.727(10) applies only to causes 
of action that accrue after the date of 
its enactment in 1992.16 The court 
expressly disapproved two cases that 
applied this provision retroactively.!7 


Fairly Debatable 
Standard Does Not Apply 

In Laforet, the Supreme Court re- 
jected State Farm’s contention that the 
“fairly debatable” standard applies in 
Florida.!8 The court noted that, prior 
to its decision, no Florida court had 
specifically adopted the fairly debat- 
able standard in bad faith action. It 
characterized its discussion of this stan- 
dard in Imhof v. Nationwide Mutual 
Insurance Company, 643 So. 2d 617 
(Fla. 1994), as dicta; to avoid any 
confusion in this regard, the court 
expressly receded from Imhof to the 
extent it could be read as adopting the 
fairly debatable standard.!9 

The court explained that, unlike most 
states, Florida does not recognize a 
common law action for first party bad 
faith.2° Instead, the law of first party 
bad faith in Florida is controlled exclu- 
sively by F.S. §624.155, which applies 
to both first and third party bad faith 
claims.2! F.S. §624.155 contains its 
own standard for describing bad faith. 
It provides that an insurer has acted 
in bad faith if it has “[nJot attempt[ed] 
in good faith to settle claims when, 
under all the circumstances, it could 
and should have done so, had it acted 
fairly and honestly toward its insured 
and with due regard for [the insured’s] 
interest.”22 

The court found that, because this 
standard is set forth in §624.155, it 
would be “unnecessary and inappropri- 
ate” to apply the fairly debatable 
standard to Florida bad faith actions.?% 

The court then expressly approved 
the methodology adopted in John J. 
Jerue Truck Broker, Inc. v. Insurance 
Company of North America, 646 So. 
2d 780 (Fla. 2d DCA 1994). Under the 


John J. Jerue methodology in a first 
party bad faith case, one must consider 
the following three factors in determin- 
ing whether an insurer has acted “fairly 
and honestly toward its insured and 
with due regard for [the insured’s] 
interests, under §624.155(1)(b)1: 1) 
efforts or measures taken by the in- 
surer to resolve the coverage dispute 
promptly or in such a way as to limit 
any potential prejudice to the insureds; 
2) the substance of the coverage dis- 
pute or the weight of legal authority 
on the coverage issue; and 3) the in- 
surer’s diligence and thoroughness in 
investigating the facts specifically per- 
tinent to coverage.”4 

Thus, it is now settled that an in- 
surer is not insulated for liability for 
bad faith, whether first party or third 
party, just because it had a reasonable 
basis for denying the claim. Instead, 
an insurer will escape liability for bad 
faith only if it has attempted in good 
faith to settle the claim, as it could and 
should have done under all the circum- 
stances, acting fairly and honestly 
toward its insured and with due regard 
for the insured’s interests. While it 


may be difficult to define precisely the 
type of conduct that this broad stan- 
dard requires, it is safe to say that the 
insurer’s “standard of care” is much 
higher under this standard than under 
the fairly debatable standard. 


Damages 

Through a few imprecise sentences 
in Laforet, the Supreme Court created 
question marks where there used to 
be periods in first party bad faith 
claims that involve coverage other than 
UM. On page S176, after quoting 
§627.727(10) and its implementing lan- 
guage, the court stated: 


As indicated by the express language of this 
statute, the legislature has now determined 
that damages in first-party bad faith actions 
are to include the total amount of the 
claimant’s damages, including any amount 
in excess of the claimant’s policy limits 
without regard to whether the damages 
were caused by the insurance company. 
(Emphasis supplied.)”° 


In its discussion of why §627.727(10) 
cannot be retroactively applied, the 
court stated: 


By implementing §627.727(10), the legisla- 
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ture is in essence subjecting insurance 
companies in first-party bad faith actions 
to two penalties because, not only are they 
subject to punitive damages for the willful 
or reckless refusal to pay a claim, they are 
also subject to a penalty for the wrongful 
failure to pay a claim. This means that an 
insurance company found to have acted in 
bad faith in a first party action may now 
be liable for: (i) damages proximately caused 
by the bad faith including interest, attor- 
ney’s fees and costs; (ii) a penalty consisting 
of the entire amount of the excess judgment 
without regard to proximate causation; and 
(iii) the additional penalty of punitive dam- 
ages when the bad faith is found to be 
willful or reckless. (Emphasis supplied.)?° 


The sentences are imprecise and mis- 
leading because they are not expressly 
limited to cases involving uninsured 
motorist coverage, as they should be. 
While, in light of §627.727(10), the 
sentences accurately describe the dam- 
ages available in a first party bad faith 
claim involving uninsured motorist cov- 
erage to which §627.727(10) applies, 
they do not accurately describe dam- 
ages available in other first party bad 
faith claims. The rest of the Laforet 
opinion makes it clear that the dam- 
ages described in these sentences are 
not available in uninsured motorists 
cases that accrued before the effective 
date of §627.727(10) in 1992 but, in 
isolation, these sentences may create 
doubt about the measure of bad dam- 
ages in other first party bad faith 
cases. 

A close reading of Laforet, the Su- 
preme Court opinion in McLeod v. 
Continental Insurance Company, 591 
So. 2d 621 (Fla. 1992), §624.155(7), and 
§627.272(10) compel the conclusion that 
quoted sentences are inapplicable to 
non-UM first party bad faith claims. 
As the Supreme Court explained in 
McLeod, while §624.155(7) would per- 
mit a judgment in an amount that 
exceeds a first party insurance con- 
tract’s policy limits, it permits a 
claimant to recover only those ele- 
ments of damages that were caused by 
the insurer’s bad faith conduct.2? The 
only statutory language that, in es- 
sence, makes causation irrelevant is 
found in §627.727(10), which specifi- 
cally provides that it is only applicable 
to damages recoverable “from an unin- 
sured motorist carrier.” 

The contrast between what the stat- 
utes and McLeod actually allow in 
damages and the damages described 
in the “imprecise” dicta quoted from 
Laforet, above, may be illustrated 


Laforet should not 
be read broadly, and 
out of context, to 
change the measure 
of damages that 
may be recovered in 
non-UM first party 
bad faith claims 


through an example involving health 
insurance. Assume that Health Insur- 
ance Company denies a claim involving 
$100,000 in medical bills because, it 
contends (in bad faith), the insured’s 
illness involved a preexisting condi- 
tion. Also assume that, if benefits were 
payable without regard to the preex- 
isting condition exclusion, $70,000 in 
benefits would be available under the 
policy after deductibles, copayments, 
deductions for charges that are in ex- 
cess of what is reasonable and 
customary, and the like. Finally, as- 
sume that, after Health Insurance 
Company denied its insured’s claim, 
the health care provider obtained a 
judgment against the patient/insured 
for the $100,000 in medical bills. 

From the sentences of Laforet previ- 
ously quoted, one may argue that, 
should the insured win a first party 
bad faith action against Health Insur- 
ance Company, the damages should 
include the entire $100,000 judgment 
for medical expenses, in addition to 
fees, interest, and the like, even though 
Health Insurance Company’s bad faith 
actions did not cause its insured to 
incur the expenses awarded in that 
judgment. However, under McLeod and 
§624.155(7), while Health Insurance 
Company could certainly be held liable 
for the $70,000 in benefits it owed 
under the contract, interest, and attor- 
neys’ fees, it would not be liable for the 
$30,000 “gap” between the coverage 
limits and the amount of the outstand- 
ing judgment for medical bills because 
its bad faith did not cause the insured 
to incur that loss. 

The authors would suggest that the 
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correct outcome of this apparent dis- 
crepancy is to read the quoted sentences 
of Laforet as an accurate description 
of the law concerning the type of claim 
that was the subject of that discussion; 
an uninsured motorist bad faith claim 
to which §627.727(10) is applicable.?8 
Laforet should not be read broadly, and 
out of context, to change the measure 
of damages that may be recovered in 
non-UM first party bad faith claims. 


Conclusion 

Laforet contains something for eve- 
ryone. For plaintiffs, Laforet disposes 
of the fairly debatable standard and 
portrays the expansive damages provi- 
sion contained in §627.727(10) in a 
light that is as favorable for plaintiffs 
as possible. For defendants, it limits 
the actions to which §627.727(10) ap- 
plies, confirms that there is no first 
party bad faith claim in Florida com- 
mon law?? and reaffirms that, when 
calculating attorneys’ fees, the court 
should take into account the amount 
of the judgment obtained when deter- 
mining a multiplier.*° Finally, for the 
creative litigant, the opinion contains 
language that invites a new round of 
argument concerning the nature of 
damages that may be awarded in first 
party bad faith claims. 0 


1 State Farm Mutual Automobile Insur- 
ance Company v. Laforet, So. 2d __, 20 
Fla. L. Weekly S173, at S174 (Fla. April 20, 
1995). 

2 Td. 

3 Id. 

4 Td. 

5 Fria. Star. §627.727(10) provides: “The 
damages recoverable from an uninsured 
motorist carrier in an action brought under 
S.624.155 shall include the total amount of 
the claimant’s damages, including the 
amount in excess of the policy limits, any 
interest on unpaid benefits, reasonable at- 
torney’s fees and costs, and any damages 
caused by a violation of a law of this State. 
The total amount of the claimant’s damages 
are recoverable whether caused by an in- 
surer or by a third-party tort feasor.” 

The implementing language of this sec- 
tion provides: “The purpose of subsection 
(10) of §627.727, Florida Statutes, relating 
to damages, is to reaffirm existing legisla- 
tive intent, and as such is remedial rather 
than substantive. This section ends 
§627.727(10), Florida Statutes, shall take 
effect upon this act becoming a law and, as 
it serves only to reaffirm the original legis- 
lative intent, §627.727(10), Florida Statutes, 
shall apply to all causes of action accruing 
after the effective date of §624.155, Florida 


| 
ih 


Statutes.” Fla. Laws Ch. 92-318, §80. 


SZaforet, __ So. 2d __, 20 Fla. L. 
Weekly S173, at S174. 
7 Id. 


8 State Farm Mutual Automobile Insur- 
ance Company v. Laforet, 632 So. 2d 608 
(Fla. 4th D.C.A. 1993). 

9 Td. 

10 McLeod v. Continental Insurance Com- 
pany, 591 So. 2d 621, at 624 (Fla. 1992). 

11 See supra note 5. 

12 Td. 
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13 Taforet, __ So. 2d __, 20 Fla. L. 
Weekly S173, at S176. Rejecting the legisla- 
ture’s characterization of the statute as 
“remedial,” the court stated: “Just because 
the Legislature labels something as being 
remedial, however, does not make it so.” 

14 Td. 

15 Td. 

16Tt is unclear whether this means that 
the accident must occur and the policy must 
be issued or renewed after that date, or 
whether the “bad faith” must occur after 
that date. 

17 Brookins v. Goodson, 640 So. 2d 110 
(Fla. 4th D.C.A.), review denied, 648 So. 2d 
724 (Fla. 1994); Clough v. Government Em- 
ployees Insurance Company, 636 So. 2d 127 
(Fla. 5th D.C.A.), review denied, 645 So. 2d 
452 (Fla. 1994). 

18 Under the “fairly debatable” standard, 
a claim for bad faith can succeed only if the 
plaintiff can show the absence of a reason- 
able basis for denying the claim. Laforet, 
__ So. 2d __, 20 Fla. L. Weekly S173, at 
$176, citing Anderson v. Continental Insur- 
ance Co., 271 N.W. 2d 368 (Wis. 1978). 

19 Td. at S176, S177. 

20 Td. at S177. 

21 Td. 

22 Td., quoting §624.155(1)(b)1. 

23 Td. 


24 John J. Jerue Truck Broker, Inc. v. 
Insurance Company of North America, 646 
So. 2d 780 (Fla. 2d D.C.A. 1994). With 
respect to third party bad faith claims, one 


should also consider: 

1) whether the insurer was able to obtain 
a reservation of the right to deny coverage 
if a defense were provided; and 

2) efforts made by the insurer to settle 
the liability claim in the face of the coverage 
dispute. 

See Robinson v. State Farm Fire and 
Casualty Co., 583 So. 2d 1063 (Fla. 5th 
D.C.A. 1991); Laforet, ___ So. 2d , 20 
Fla. L. Weekly S173, at S177. Interestingly, 
the court also held that the “standard set 
forth in this opinion” also applies to com- 
mon law third party bad faith actions. Id. 


2% Laforet, __ So. 2d __, 20 Fla. L. 
Weekly S173, at S176. 
26 Td. 


27In relevant part, §624.155(7) provides: 
“The damages recoverable pursuant to this 
section shall include those damages which 
are a reasonably foreseeable result of a 
specified violation of this Section by the 
insurer and may include an award or judg- 
ment in an amount that exceeds the policy 
limits.” (Emphasis supplied.) 

28 That legislature intended this modifica- 
tion to apply only to damages involved in 
an uninsured motorist bad faith claim is 
also apparent from the fact that the legisla- 
ture included this provision in the uninsured 
motorist statute, but not in the text of 
§624.155 itself. 


®Taforet, __ So. 2d __, 20 Fla. L. 
Weekly S173, at S175. 
30 Td. at S177. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Homestead Made Easy 
Part 3a: How to Find the Courthouse and 


Editor’s note: The first half of this 
article was published in the June 1995 
issue of the Bar Journal and, because 
of its length, is continued here. These 
two articles discuss the proper forum 
and the proper form of action, and then 
compare various resulting procedural 
differences in determination of 
homestead status of property in a death- 
time context. The previous article sug- 
gested that a quiet title proceeding, a 
declaratory judgment, or a petition to 
determine homestead status in a for- 
mal administration were each proper 
as a form of action. The question of 
“notice” relating to due process of par- 
ticularly formal notice (by mail), per- 
sonal service of process and constructive 
service, in addition to who must be 
noticed were previously discussed. 
Jurisdiction over the person and over 
the rem, as well as virtual representa- 
tion, were considered in this context. 
The discussion of other procedural as- 
pects follows. It is recommended that 
you reread the June 1995 article to 
refresh recollections of specific matters 
under discussion. 


f the decedent’s homestead real 
property is not devisable be- 
cause of the presence of a minor 
child, a guardian ad litem must 
be appointed to represent all such 
minors. There may be known or un- 
known minors who are heirs, but not 
children. Their interests would be dif- 
ferent than minor children and a sepa- 
rate guardian ad litem must be 
appointed. If there is any potential 
that unknown or unascertained benefi- 
ciaries may have an interest, a guard- 
ian ad litem must be appointed to 
represent the interests of these persons 
unless they are represented under the 
provisions of F.S. §731.303. 
In the appointment of a guardian ad 


What to Do Next 


Greater 
consideration must 
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process, notice, 
service, and 
representation in 
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by Rohan Kelley and 
Tae Tanya Kelley 


litem, potential conflicts must be con- 
sidered. For example, if there might 
be unknown creditors and unknown 
heirs at law, the same guardian ad 
litem could not represent both. Ap- 
pointment of a single guardian ad 
litem is ineffective to represent either 
class. Finally, consider whether F.S. 
§731.303 avoids the necessity for ap- 
pointment of a guardian ad litem, but 
read that statute carefully; it is not so 
broad as some believe. 

In some counties, it is the practice 
of courts consistently to require ap- 
pointment of a guardian ad litem. It is 
the authors’ opinion that this is only 
occasionally necessary and generally 
results in unnecessary delay and ex- 
pense. F.S. §731.303(5) provides “{ilf 
the court determines that representa- 
tion of the interest [by others with the 
same or greater quality of interest or 
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by the personal representative, assum- 
ing no conflict of interest between them] 
would otherwise be inadequate, the 
court may, at any time, appoint a 
guardian ad litem to represent the 
interests of . . . an unborn or unascer- 
tained person ... .” Also see Florida 
Probate Rule 5.120. 

The guardian of the property of any 
incapacitated person must be served. 

A further, somewhat esoteric, proce- 
dural consideration is the Soldiers’ and 
Sailors’ Civil Relief Act of 1940, 50 
U.S.C.A. App. 501, et seq. The question 
of whether the act applies to a proceed- 
ing to determine homestead is undeter- 
mined. There is an unexplainable pau- 
city of precedent in this area. “In any 
action or proceeding commenced in any 
court, if there shall be a default of any 
appearance by the defendant, the plain- 
tiff, before entering judgment shall file 
in the court an affidavit setting forth 
facts showing that the defendant is not 
in military service.” 50 U.S.C.A. App. 
520. “The stated purpose of the act is 
to protect the civil rights of active duty 
uniformed service personnel from any 
demonstrated prejudice arising from 
judicial proceedings, and transactions 
conducted by or against them in their 
absence. . . . The primary intent of the 
act is to preclude the entry of a default 
judgment against a service member 
without his or her knowledge and op- 
portunity to defend.” John Vento and 
Scott A. Kornspan, Protection Under 
the Soldiers’ and Sailors’ Civil Relief 
Act for United States Military and 
Activated Reservists, 65 FLA. B.J. 32 
(Feb. 1991). 

The act has been interpreted gener- 
ally not to apply to in rem actions, 
except certain in rem actions specified 
in the act, including foreclosure and 
quiet title. Borough of East Rutherford 
v. Sisselman, 97 A.2d 431 (N.J. Super. 


te 


1953); cf. United States of America v. 
293.530 Acres of Land, etc., 127 F. 
Supp. 205 (D. Utah, Central Division 
1955). See Attorney’s Title Insurance 
Fund, TNs 29.01.01, 29.01.02. 

The act has also been found not to 
apply to the admission of a will to 
probate; however, that case is probably 
distinguishable on its unique facts. 
Case v. Case, 124 N.E. 2d 856 (Ohio 
Probate 1955). 

If the act applies to a homestead 
proceeding, failure to comply does not 
make the judgment void but merely 
voidable, and then only under limited 
conditions. The conditions for voiding 
the judgment are a) the application to 
void the judgment must be made within 
90 days after separation from the serv- 
ice; b) there must be a showing that 
the person has been prejudiced by 
reason of military service in making a 
defense; and c) that the person has a 
meritorious or legal defense to the 
action or some part thereof. The authors 
are unaware of any courts requiring 
compliance with the act, including fil- 
ing the affidavit regarding military 
service, and are unaware of any practi- 
tioners who are complying with the act 
in homestead determinations. 

Returning to the mainstream, what 
is the effect of a proceeding to deter- 
mine homestead status, whether as a 
quiet title action, a declaratory action, 
or a probate proceeding, if insufficient 
notice is given to interested persons to 
acquire jurisdiction to adjudicate that 
person’s interest in the alleged 
homestead property? The effect is that 
any order entered is void (not merely 
voidable) as to such person. The omit- 
ted person (or descendants) can bring 
an action at any later time to set aside 
the order determining homestead status 
and be entitled to a trial de novo on the 
issue of homestead status unless that 
person’s interest expires prior to bring- 
ing such an action. 

For example, assume that no credi- 
tors were given notice of the petition 
to determine homestead status, and 
the remaining portion of the two-year 
term after the decedent’s death subse- 
quently (or previously) expires. The 
deficiency or complete omission of no- 
tice to creditors of the proceeding is 
benign. So, from a title viewpoint, 
improper or absent notice to creditors 
will be cured when the two-year stat- 
ute runs. F.S. §733.710. Also, if the 
non-noticed creditor is eventually paid 


(the estate is solvent), the failure to 
give notice of the petition to determine 
homestead status was inconsequential. 

However, as to an heir or devisee or 
beneficiary whose interest was pur- 
portedly affected, a different set of 
rules will apply. In the instance of a 
claimed interest in the real property 
(as opposed to entitlement to satisfac- 
tion of debt from the general assets of 
the estate), questions of adverse pos- 
session and title curative acts such as 
F.S. §95.231 (20-year statute) and F.S. 
Ch. 721, the Marketable Record Title 
Act (30-year statute) must be consid- 
ered to determine whether an other- 
wise defective order may form a basis 
for good title. 

It is clear that the existence of a deed 
or the probate of a will purporting to 
convey title of record for more than 20 
years will not cure defects relating to 
homestead interests. Reed v. Fain, 145 
So. 2d 858 (Fla. 1962); Cahill v. Chesley, 
189 So. 2d 818 (Fla. 2d DCA 1966); 
Chasteen v. Chasteen, 213 So. 2d 509 
(Fla. lst DCA 1968). 

The question of the validity of an 
instrument conveying title which has 
been of record for at least 30 years is 
less, but not much less, clear. Although 
a void deed may be a root of title, 
Marshall v. Hollywood, Inc., 224 So. 
2d 743 (Fla. 4th DCA 1969), as may a 
wild deed, City of Miami v. St. Joe 
Paper Co., 364 So. 2d 439 (Fla. 1978), 
the Marketable Record Title Act will 
not cure an inherently defective deed 
conveying homestead property. Reid v. 
Bradshaw, 302 So. 2d 180 (Fla. Ist 
DCA 1974); ITT Rayonier, Inc. v. Wads- 
worth, 346 So. 2d 1004 (Fla. 1977). 
Recently, the court held that the Mar- 
ketable Record Title Act “cannot mod- 
ify . . . constitutional requirements.” 
Sigmund v. Elder, 631 So. 2d 329 (Fla. 
lst DCA 1994). By analogy, an order 
determining that real property was not 
the decedent’s homestead and could be 
freely devised would not bind the de- 
cedent’s minor child or spouse who did 
not receive proper notice of the pro- 
ceeding to determine homestead status 
and were deprived of the constitutional 
right of due process. The will devising 
the purported nonhomestead property 
probably could not form or precede a 
root of title under the act. 

Finally, a claim of title based on 
adverse possession may produce a dif- 
ferent result. A claim of an heir or 
devisee or beneficiary to property which 


was the homestead of the decedent, 
which cannot be barred by a statute of 
limitation or title curative act, may be 
extinguished by adverse possession of 
the property by another under color of 
title for a period of seven years, within 
narrow limitations. Jahn v. Purvis, 
199 So. 340 (Fla. 1940); Mullan v. 
Bank of Pasco County, 133 So. 323 (Fla. 
1931). However, as between members 
of a family as common remaindermen, 
the family member claiming adversely 
to fellow family members must be of 
especially adverse attitude against 
what would ordinarily be their com- 
mon interest. Vaughn v. Vaughn, 119 
So. 2d 391, 393, 394 (Fla. Ist DCA 
1960); Race v. Moseley, 308 So. 2d 137 
(Fla. 2d DCA 1975). In Chasteen v. 
Chasteen, 213 So. 2d 509 (Fla. Ist DCA 
1968), title to homestead property was 
not adversely acquired by one remain- 
derman where certain others were mi- 
nors when decedent died and no guard- 
ian ad litem was appointed on their 
behalf. The burden was not carried by 
the adverse interest to prove actual 
knowledge on the part of the other 
heirs of his adverse claims. 

Thus, reliance on curative acts or 
adverse possession is unsatisfactory to 
replace compliance with due process 
requirements in the determination of 
homestead. 

A final reason to use a probate pro- 
ceeding as the host proceeding is that 
the Florida Probate Rules will apply, 
not the civil rules. Fla. Prob. R. 5.010. 
Typically a homestead determination 
is not an adversary proceeding as de- 
fined in Fla. Prob. R. 5.025, but it will 
require giving formal notice, Fla. Prob. 
R. 5.041(d), because then F.S. 
§731.301(1)(d) will give the court 
“jurisdiction over the person receiving 
formal notice to the extent of the per- 
son’s interest in the estate.” Informal, 
or even actual, notice would be insuffi- 
cient. 

It appears that for the probate court 
to acquire jurisdiction over the prop- 
erty in question sufficient to determine 
its homestead character, some other 
proceeding must be instituted in the 
probate court. 

It is not well known that there are 
actually three reported opinions which 
address this matter. However, none of 
the three cited any of the others as 
authority, even though two were Fifth 
DCA opinions. This is apparently be- 
cause these opinions are inconsistently 
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indexed. 

The latest of the three, a reported 
circuit court case, is In re Estate of 
Wright, __So. 2d___ 2 Fla. L. Weekly 
Supp. 143 (6th Cir. 1994), in which it 
was held that a petition to determine 
homestead real property, a death cer- 
tificate, and an affidavit asserting that 
the decedent had no outstanding credi- 
tors at the time of his or her death was 
inadequate to support a proceeding to 
determine homestead status. Judge 
Cobb of the Sixth Judicial Circuit in 
Pasco County ruled that “[T]he descent 
of this property must be determined 
in accordance with the Florida Probate 
Code and that the petition before the 
court is inadequate.” 

Another case is Ford v. Ford, 581 So. 
2d 203 (Fla. 5th DCA 1991). In that 
case Mr. Ford, in 1990 shortly before 
his death, conveyed his homestead to 
his revocable living trust, which had 
as its only beneficiary, his wife. After 
Mr. Ford’s death, his wife filed a peti- 
tion for summary administration, al- 
leging under oath that there was no 
real property or any other assets in the 
estate (they were in the trust). No 
formal notice was given (apparently 
no notice at all was given). Homestead 
determination was required by the title 
insurance company in connection with 
a later sale of the home. The court said: 
“(rjegardless of the demands of the title 
insurance industry, the Probate Rules 
are not a substitute for declaratory 
judgment actions or quiet title suits.” 

The last case is Burns v. Estate of 
Cobb, 589 So. 2d 413 (Fla. 5th DCA 
1991). Mr. Cobb apparently lived in his 
homestead with his friend, Ms. Burns. 
Following Mr. Cobb’s death, his sons 
filed a “stand-alone” petition to deter- 
mine homestead “[p]ursuant to Florida 
Probate Rule 5.405.” There was no 
associated probate proceeding. No no- 
tice was given to Ms. Burns, even 
though she continued to reside on the 
property. After the decedent’s sons ob- 
tained the order declaring the property 
to be the decedent’s homestead and 
declaring the sons to be the owner, the 
sons brought a separate ejectment ac- 
tion to recover exclusive possession of 
the property. Ms. Burns petitioned to 
“reopen” the probate proceeding where 
the homestead determination was made 
(to assert a “betterments” claim), but 
the court ruled it couldn’t be reopened 
since it had never been opened ini- 
tially. However, neither was Ms. Burns 


bound by the homestead determina- 
tion. The court properly held “that 
Carol Burns was not a party to the 
judicial proceeding determining 
homestead, was not duly noticed as to 
it and under due process concepts is 
not legally bound by that determina- 
tion.” (Id. at 415.) 

It appears that many courts are 
becoming due-process-aware. It, there- 
fore, becomes necessary that the pro- 
bate and real property bar be able to 
understand and deal with these consti- 
tutional issues. Substantially greater 
consideration must be given to due 
process, notice, service, and repre- 
sentation in homestead determinations. 

Due process shortcomings regarding 
notice to creditors are self-correcting 
merely by the passage of time. How- 
ever, for the period of the nonclaim 
statute (for creditors not receiving no- 
tice and not otherwise represented), or 
the statute of limitations (two years 
following death), at least the personal 
representative, if not the purchaser 
(from one to whom the title was deter- 
mined to have descended) and the title 
company, remains exposed to liability 
for failure to give proper notice. This 
liability is not based on a lien theory, 
but on the theory that the personal 
representative wrongfully surrendered 
possession of the property to an heir 
or devisee and the purchaser was 
charged with notice of that wrongful 
surrender. 

The authors hope that this primer 
will focus the issue of what is actually 
wrong in these types of cases, as well 
as other deficiencies in some homestead 
petitions. In the three reported cases 
discussed, and many proceedings which 
have been or are now being considered, 
what is wrong involves matters of 
jurisdiction and procedure with strong 
constitutional due process overtones. 

A petition to determine homestead 
may be combined with a petition for 
summary administration if the other 
statutory requirements are met. See 
F.S. §735.201, et seq. A homestead 
determination would normally not be 
applicable in a family administration 
proceeding under F.S. §735.101 be- 
cause realty is not permitted as a 
family administration asset until credi- 
tors have been barred in a formal 
administration. If there was a formal 
administration, there would be no rea- 
son to determine the homestead status 
in the family administration. It must 
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be admitted that a technical argument 
could be made to the contrary, because 
the “homestead” is not an asset of the 
family administration, at least once 
determined to be homestead. 

A formal administration is generally 
recommended as the best host proceed- 
ing for homestead adjudication. 

A form of petition to determine 
homestead status and order suggested 
by the authors may be found in Prac- 
tice Under Florida Probate Code (CLE 
1994) §19.47 and §19.48. 9 
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ENVIRONMENTAL & LAND USE LAW 


Opening the Chapter on Generator Closure 


his is the second part of a 

two-part article regarding 

the cleanup obligations of 

hazardous waste genera- 
tors who are not operating under haz- 
ardous waste permits in Florida. Part 
1 addressed the general requirements 
hazardous waste generators are sub- 
ject to under applicable Florida 
“closure” laws. Part 2 explores the 
boundaries of the closure process under 
Florida’s hazardous waste program 
(HW program). 


FDEP’s Generator 
Closure Guidance 

In the regulatory context explained 
in Part 1, FDEP has struggled over the 
proper application of the HW program 
closure process to unpermitted hazard- 
ous waste at facilities generating small 
quantities of hazardous waste regu- 
lated by Part 262. In a 1989 review of 
the HW program, USEPA had deter- 
mined that FDEP was failing to subject 
certain disposal facilities to cleanup 
under the closure process.! FDEP re- 
sponded with an October 1989 “Spill 
Policy” for “Newly Discovered Hazard- 
ous Waste Land Disposal Units” 
addressing the identification of sites 
subject to HW program closure.? 

The February 1, 1994, Florida Audi- 
tor General’s “Performance Audit of 
the State’s Hazardous Waste Cleanup 
Activities” drew similar conclusions to 
those of USEPA.? The Auditor General 
concluded that FDEP districts were 
inconsistently applying HW program 
closure requirements. Some sites were 
improperly being remediated under 
FDEP’s Model Contamination Sites Or- 
der in violation of federal law.4 The 
program audit recommended FDEP 
should continue to develop guidelines 
to ensure statewide consistency in the 
application of the closure process, and 


Part 2 


With a better 
understanding of 
the scope and effect 
of the HW program, 
avoidable and 
expensive errors of 
decisionmaking 
about the cleanup 


process can be 
avoided 
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should periodically audit the districts’ 
cleanup process choices.® 

Realizing a problem existed, FDEP 
responded to the audit before it was 
final with Hazardous Waste Generator 
Closure Guidance.® The policy attempts 
to give further guidance on when a 
contaminated piece of property where 
hazardous waste has been managed is 
subject to clean closure or closure-in- 
place.’ It also establishes a fixed writ- 
ten procedure, termed “RCRA Genera- 
tor Closure Guidance,’ to achieve clo- 
sure meeting the §264.111 closure per- 
formance standard (“model generator 
closure order”). FDEP directed that 
this model order should be imposed by 
consent order upon certain facilities 
where there has been a “hazardous 
waste discharge” which may be “read- 
ily remedied.”® 

In addition to this guidance, FDEP’s 
southeast district developed a discharge 


determination checklist (DDC) to as- 
sist with the identification of hazard- 
ous waste disposal sites.? The DDC has 
two purposes: First, to get the owner 
or operator of a contaminated site (such 
as the hypothetical shopping mall) to 
make a formal 40 C.F.R. §262.11 
determination whether the source of 
discovered contamination is hazardous 
waste.!° Second, to furnish FDEP perti- 
nent information enabling it to choose 
the applicable cleanup process for the 
facility. 

FDEP’s spill policy and generator 
closure guidance raise many unan- 
swered questions as to how a generator 
must determine if a contaminated fa- 
cility must: 1) undergo the model gen- 
erator closure order process; 2) seek a 
permit for clean closure and/or post- 
closure care; or 3) undergo the model 
contamination sites order process, or a 
county analogue. The guidance simply 
furnishes a one-page list of examples 
of when FDEP should invoke one of 
these three cleanup processes.!! 


Understanding Closure 

It is difficult for an outsider to 
FDEP—such as the business person 
whose economic survival may depend 
upon it—to comprehend the HW clo- 
sure process. The owner or operator of 
property potentially contaminated with 
hazardous waste must understand the 
scope and limitations of hazardous 
waste closure. Reconciling Florida’s clo- 
sure regulations and the various pro- 
nouncements on generator closure, 
some tentative conclusions may be 
drawn about when HW program clo- 
sure permitting is and is not applicable 
to a generator facility. 

1) Wastes Not Subject to Closure 

Unless FDEP can demonstrate that 
the contamination at the shopping mall 
discussed in Part 1 is the result of a 
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disposal of a waste-like material meet- 
ing the complex definition of “hazardous 
waste” after the effective date of the 
particular law defining that material 
as hazardous waste, then neither clo- 
sure permitting nor generator closure 
can be imposed. This timing of disposal 
defense stems from the primary func- 
tion of the HW program of preventing 
releases of hazardous wastes through 
imposition of prospective waste man- 
agement standards.!2 The technical 
definitional and temporal limitations 
upon wastes regulated as hazardous 
wastes mean that an owner or operator 
should confine itself to actual knowl- 
edge and should assume nothing about 
the nature of the waste which caused 
the contamination or the release mecha- 
nism.!3 Contamination of “indetermi- 
nate origin” is not subject to closure. 

2) Disposal Facilities 

Only “disposal facilities” with soil or 
groundwater contamination are sub- 
ject to closure under the HW program. 
The HW program deliberately defines 
“disposal facilities” subject to permit- 
ting narrowly to encompass only “a 
facility or part of a facility at which 
hazardous waste is intentionally placed 
into or on any land or water, and at 
which waste will remain after clo- 
sure.”!4 Permits “logically can only be 
required for intentional disposal of haz- 
ardous waste.”15 

The “intentional” disposal limitation 
thus ensures that “activities involving 
truly accidental discharge of hazard- 
ous waste” do not trigger closure per- 
mitting.'6 This is the legal basis for 
FDEP’s summary conclusion that re- 
cent, singular spills or accidental re- 
leases of hazardous waste should be 
cleaned up outside the HW program 
under the model contamination sites 
order. In relation to the hypothetical 
discussed in Part 1, FDEP takes the 
position that dry cleaners who deliber- 
ately discharged materials containing 
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dry cleaning solvents on the ground or 
routinely engaged in waste disposal 
practices falling below generally recog- 
nized industry standards are subject 
to closure permitting. 

Furthermore, the limitation of dis- 
posal facilities to those “at which haz- 
ardous waste is to remain after clo- 
sure,” excludes from permitting those 
generator facilities which can be clean 
closed. If the clean closure performance 
standard can be met, then no hazard- 
ous waste will remain and thus the 
contaminated generator facility is not 
a disposal facility “for the purposes of 
these [permitting] regulations.”!8 Ac- 
cording to USEPA, “a disposal unit, 
by definition, is closed with wastes and 
residues remaining at the site.”!9 This 
explains FDEP’s position that the model 
generator closure order and not closure 
permitting, is applicable to hazardous 
waste contamination which can be “read- 
ily remedied.”2° A readily remedied 
site is one which can be clean closed.?! 

3) Generators With Containers, 
Tanks, or Containment Buildings 

Under normal operations, a condi- 
tionally exempt or a large or small 
quantity generator of hazardous waste— 
such as the hypothetical dry cleaner of 
Part 1—is exempt from HW program 
permitting. The permitting exemption, 
however, is conditioned upon the gen- 
erator being in compliance with the 
strict waste management standards of 
Part 262.22 Since the Part 262 accu- 
mulation rule contemplates only tem- 
porary onsite storage and permanent 
offsite disposal, onsite contamination 
stemming from disposal of hazardous 
waste will render a generator out of 
compliance. Such a generator is not 
entitled to the permit exemption.?° If 
other conditions for its application are 
met, it is likely that such a generator 
will have to undergo the model genera- 
tor closure order process. 

A small quantity generator (SQG) 
must clean close its storage tank.”4 
None of the SQG rules, however, con- 
template an escape of hazardous waste 
outside storage area containment sys- 
tems or contamination which is not 
cleaned up by emergency response.?5 
Having discovered actual contamina- 
tion proven to be the result of a faulty 
PCE waste storage system, the facility 
probably must clean up under a gen- 
erator closure order. 

A large quantity generator operating 
under the protection of the accumula- 
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tion rule (LQG) has explicit closure 
obligations for tanks or containment 
buildings. When clean closure cannot 
be achieved, a LQG tank or contain- 
ment building must be closed as if it 
were a landfill.26 Unlike the federal 
program under which clean closure can 
be initiated by submitting a closure 
plan for USEPA’s approval, the closure 
rules discussed above seem to suggest 
that by the expiration of the federal 
submission date, the LQG closing a 
tank must submit a closure permit 
application.2? Nonetheless, by confin- 
ing closure permitting to disposal facil- 
ities at which wastes will remain after 
closure, most LQG closures can be kept 
outside the permitting regime. FDEP’s 
generator closure guidance apparently 
resolves the regulatory ambiguity as 
to the scope of closure permitting by 
requiring clean closures such as those 
performed by LQGs be addressed not 
through a permit but under the model 
generator closure order. 


Conclusion 

Businesses, consultants, and attor- 
neys need a better understanding of 
the scope and effect of the HW pro- 
gram’s closure permitting process. With 
such enhanced understanding, avoid- 
able and terribly expensive errors of 
decisionmaking about the applicable 
cleanup process can be avoided. Fur- 
thermore, such understanding allows 
the regulated community to participate 
meaningfully in the process of RCRA 
closure reform which USEPA has initi- 
ated. Hopefully, that process will be 
successful. 0 


1 Memorandum from FDEP’s Director, 
Division of Waste Management to Waste 
Program Administrators dated Oct. 25, 1989, 
Exhibit IV at p. 2 of 3 (“spill policy”); EPA 
Recion IV, RCRA Fiorma FY-89 Mip-year 
Review (June 23, 1989). FDEP had been 
subjecting these sites to its Model Order for 
Corrective Actions at Contamination Sites 
(“model contamination sites order”), a 
cleanup regime developed outside the HW 
program. FDEP’s Model Contamination 
Sites Order sets forth the procedures and 
requirements applicable to remediation of 
releases of hazardous substances (not petro- 
leum products governed by Fa. ApMin. CopDE 
Ch. 62-770). 

2 Spill policy at p. 1 of 3. The spill policy 
was long on instruction and short on expla- 
nation, directing that when a contaminated 
site came to FDEP’s attention, the district 
offices should: 1) determine if hazardous 
waste had been discharged to the land; 2) 
establish whether the discharge of hazard- 
ous waste was intentional or ongoing; 3) 
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define the land disposal area; and 4) estab- 
lish the timeframes during which the unit 
received hazardous waste. Id. at 3. 

3 Stare oF FLoripa OFFICE OF THE AUDITOR 
GENERAL, PERFORMANCE AUDIT OF THE STATE'S 
Hazarpous Waste Cuieanup Activities (Feb. 
1, 1994) (“Program Audit”). 

4 Id. at 20-22. Some FDEP districts were 
failing to document the reasons for a conclu- 
sion that a site was not a hazardous waste 
disposal facility. The southeast district was 
found to be using the unauthorized addi- 
tional considerations in its disposal facility 
determinations of whether the facility could 
afford the large permitting fee and the 
onerous financial assurance obligations of 
closure. The southwest district was taking 
into account that cleanup under the con- 
tamination sites order process was typically 
much speedier than HW program closure. 

Id. 

6 Memorandum from John M. Ruddell, 
FDEP, to District Directors, Hazardous 
Waste Generator Closure Guidance (Nov. 
19, 1993) (“Generator Closure Guidance”). 

7 Id., Attachment 3. 

8 Id., Attachments 1 & 2. USEPA re- 
cently reviewed the generator closure gui- 
dance when it approved an HW program 
revision and found it to be “satisfactory.” 
Letter from A.R. Hanke, USEPA Region IV, 
to David Ashton dated Nov. 7, 1994. 

® USEPA considers the DDC to be a 
mere “screening tool” not subject to its 
review and approval. Jd. The DDC is pres- 
ently also used by FDEP’s south and central 
districts. 

10 40 C.F.R. §262.11. FDEP has authority 
to obtain specific hazardous waste informa- 
tion from “any person who generates, treats, 
stores, transports, disposes of, or otherwise 
handles, or has handled, or proposes to 
handle hazardous waste.” ApMin. CopDE 
§62-730.150(7) (1995). 

11 Generator Closure Guidance, Attach- 
ment 3. Facilities “where multiple hazard- 
ous constituents have been discovered, 
within singular or multiple solid waste 
management units, in soils or ground water 
or both,” and similar facilities having some 
“off-site contaminat{ion]” are appropriate 
for closure permitting. Id. Facilities where 
FDEP “has discovered a discharge of haz- 
ardous waste to soils and/or ground water 
at a particular site, usually of a single 
contaminant which may be readily reme- 
died” are appropriate for the model genera- 
tor closure order. Id. The model contamina- 
tion sites order is appropriate for a “recent, 
singular spill, accidental release, or when 
[FDEP] cannot prove that disposal took 
place after the effective date of the relevant 
RCRA regulations, that has resulted in soil 
or ground water contamination,” or when 
contamination is discovered in an environ- 
mental audit and is either “of indeterminate 
origin, or. . . determined to be not a result 
of negligent waste management activities.” 
Id. 

12 See, e.g., MESS v. Cheney, 763 F. Supp. 
431, 435-36 (E.D. Cal. 1989), vacated in 
part for lack of jurisdiction, 47 F.3d 325 (9th 
Cir. 1995). 

13 For example, spent commercial blends 
of solvents including PCE did not become 


listed F002 hazardous waste beginning Nov. 
19, 1980, because pre-use commercial blends 
of solvents containing a 10-percent thres- 
hold percentage of solvents such as PCE 
were not added to the listing until Jan. 20, 
1985. 50 Fed. Reg. 53315, 53316 (Dec. 31, 
1985); 40 C.F.R. § 261.31(a) (July 1, 1980); 
United States v. Recticel Foam Corp., 858 
F. Supp. 726, 731-32 (E.D. Tenn. 1993) 
(Nov. 19, 1980, listing encompassed only 
pure formulations of solvents subsequently 
becoming spent). Moreover, under Florida’s 
authorized HW program, this F002 revision 
only became enforceable as of May 5, 1986. 
ApMin. Cope §17-30.030(1) (1986). Thus, 
under the HW program, disposals of PCE 
solvent blends up to May 5, 1986, may not 
have been listed hazardous waste. 

14 Fra. Apmin. Cope §§62-730.020(1) and 
62-730.210(1); 40 C.F.R. §§260.10 and 270.2. 

15 EPA, Hazardous Waste and Consoli- 
dated Permit Regulations, 45 Fed. Reg. 
33066, 33069 (May 19, 1980) (final and 
interim final rule revisions); Fishel v. Westing- 
house Electric Corp., 617 F. Supp. 1531, 
1537 (M.D. Pa. 1985) (“a person could hardly 
be called upon to obtain a permit for prop- 
erty upon which he does not anticipate 
disposing of wastes”). 

16 45 Fed. Reg. at 33069. 

17Memorandum from John M. Ruddell 
to District Directors, dated Nov. 28, 1994 
(concerning dry cleaning facility enforce- 
ment); letter from Agusta Posner, Assis- 
tant General Counsel to David Ashton dated 
April 12, 1995 (“disposal which is ‘frequent’ 
or ‘routine’ or ‘on-going; such as a leaking 
pipe or a process involving disposal . . . is 
considered to be unpermitted, therefore ille- 
gal, ‘disposal’ of hazardous waste”). Case 
law has interpreted intentional disposal to 
include routine placement of hazardous mate- 
rials on the ground, knowing they contained 
hazardous waste. See, e.g., United States v. 
T&S Brass and Bronze Works, Inc., 681 F. 
Supp. 314, 320 (D.S.C. 1988), affd mem., 
865 F.2d 1261 (4th Cir. 1988). 

18 45 Fed. Reg. at 33069. 

19 52 Fed. Reg. at 8706. 

20 Generator Closure Guidance, Attach- 
ment 3. Unlike Part 264 permitted closure, 
neither the Part 262 generator standards 
nor the generator closure order process 
require compliance with either Subpart H 
financial assurance or Subpart F groundwa- 
ter monitoring provisions. Id., Attachment 
2; 40 C.F.R. §262.34(a)(1). Only if clean 
closure fails must a closure permit subject 
to these requirements be obtained. 

21 FDEP’s generator closure guidance pro- 
vides for a clean closure time line from 360 
to 1,080 days. Id., Attachment 4. This is 
apparently based upon a USEPA policy that 
when demonstrated to be necessary, the 
time for clean closure can be extended to a 
maximum of three years. 45 Fed. Reg. at 
33197; Memorandum from John Skinner, 
USEPA Headquarters, to James Scarbor- 
ough, USEPA Region IV, dated August 7, 
1984. USEPA, however, has not been con- 
sistent on this issue. See, e.g., Memorandum 
from Marcia Williams, USEPA Headquar- 
ters to Robert Greaves of Nov. 1987 (sug- 
gesting clean closure of groundwater con- 
tamination should not exceed a “very short” 


period “perhaps less than one year”). 

22 Fra. Apmin. Cope §62-730.270(3)(a) and 
(b); 40 C.F.R. §264.1(g)3); 40 C.F.R. 
§265.1(c)(7). 

23 By definition, a contaminated genera- 
tor facility erroneously believing itself to 
be in compliance with Part 262 require- 
ments, will not have qualified for a tempo- 
rary operating permit (TOP). Consequently, 
closure requirements for TOP facilities are 
inapplicable. To qualify for a TOP, the 
generator facility must have 1) been in 
existence on the date the materials it was 
disposing of first became regulated as haz- 
ardous waste, 2) notified FDEP of its activi- 
ties, and 3) applied for a full operating 
permit. See, e.g., Star. §403.722(5)(e). 

24 40 C.F.R. §§262.34(d)(3), 265.201(d). 

25 40 C.F.R. §262.34(d)(iv(B). 

26 40 C.F.R. §§262.34(a)(1)(ii), 265.197(a)- 
(b); 40 C.F.R. §§262.34(a)(1)(iv), 264.1102(a)- 
(b). 

27 Compare 40 C.F.R. §265.112(d)(1) (sub- 
mit the plan to USEPA 45 days prior to 
expected date of commencement of final 
closure of the tank), with Fia. Apmin. CopE 
§62-730.260(1) (cannot close or do post- 
closure activities without a closure permit 
and the application must be submitted at 
the time specified in §265.112(d) for plan 
submission), and §62-730.260(3) (permit may 
contain a compliance schedule allowing de- 
monstration of clean closure and conse- 
quent lack of necessity for post-closure care). 
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TAX LAW NOTES 


The U.S.-Canada Income Tax Treaty: 
The Revised Protocol 


n 1984, the U.S.-Canada In- 

come Tax Treaty (“income tax 

treaty”) came into force, replac- 

ing the treaty of 1942. On 
August 31, 1994, a Protocol to the 
United States-Canada Income Tax 
Treaty was signed.! The President of 
the United States transmitted the Pro- 
tocol to the Senate on September 14, 
1994. On March 17, 1995, a revised 
Protocol was signed in order to deal 
with certain technical issues, particu- 
larly relating to the estate tax area. 
Subject to the advice and consent of the 
Senate, the revised Protocol should be 
ratified sometime in 1995, although 
there may be delays in the approval 
process. 

The purpose of this article is to give 
an overview of the main provisions of 
the Protocol, as revised. References to 
the Protocol will generally be to the 
March 17, 1995, version. The Protocol 
makes important changes which will 
provide tax benefits to certain indi- 
viduals with ties to the United States 
and Canada, particularly for Canadi- 
ans who pass away owning property 
in the United States. These changes 
to the income tax treaty, therefore, 
affect not only the income tax, but also 
the estate tax systems of both coun- 
tries. 


Background Concerning 
Estate Tax Provisions 

An estate tax treaty had existed 
between the United States and Canada 
which was effective for decedents 
passing away after January 1, 1959. 
However, Canada repealed its estate 
tax, effective December 31, 1971. The 
U.S.-Canadian Estate Tax Treaty fell 
into legal hibernation and was eventu- 
ally repealed, effective January 1, 1985. 

In place of the Canadian estate tax, 
an income tax is imposed on the gains 


The provisions of the 
Protocol to the U.S.- 
Canadian Income 
Tax Treaty should 
result in greater tax 
equity for 
individuals and 
corporations 
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arising from the “deemed disposition” 
of capital (and certain other) assets 
owned at death. A Canadian estate 
would pay U.S. estate taxes on the 
U.S. sited assets. Then, the Canadian 
estate could also pay income taxes in 
Canada. Since the U.S. tax is an estate 
tax, not an income tax, no credits 
would be allowed by Canadian law to 
offset the U.S. tax.? The resulting effec- 
tive tax rates could be very high.? 

The Technical and Miscellaneous 
Revenue Act of 1988 (TAMRA) created 
an additional burden on Canadians by 
eliminating the marital deduction for 
property passing from a U.S. citizen 
or resident to a non-U.S. citizen surviv- 
ing spouse.‘ 

As described below, some of the key 
parts of the Protocol help to ameliorate 
the inequities created by the combina- 
tion of the “deemed disposition” income 
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tax and the restrictions on the use of 
the marital deduction. 


Overview of the Protocol 

e Taxes at Death. The Protocol adds 
a new article (XXIXB) to the income 
tax treaty. Article XXIXB(2) provides 
that an individual resident of Canada 
who is not a U.S. citizen is entitled to 
a unified credit up to a maximum of 
the same credit allowed to a U.S. 
citizen or resident, i.e., $192,800. How- 
ever, the credit of $192,800 (or an 
unified credit exemption equivalent of 
$600,000) is limited by multiplying the 
credit by the ratio of the U.S. gross 
estate to the worldwide gross estate.® 
Also, the unified credit allowable is 
reduced by any use of the credit with 
respect to a previous taxable gift by the 
decedent. The Protocol states further 
that the credit is allowed only if all 
information necessary to verify the 
credit has been provided to the tax 
authorities. As a result, information 
concerning worldwide assets must be 
submitted.® 

Article XXIX3B(3) of the Protocol pro- 
vides an estate tax marital deduction 
in the form of a “nonrefundable credit” 
in addition to, but not in excess of the 
$192,800 credit mentioned in the above 
paragraph. The nonrefundable credit 
is allowed only if: a) The deceased was 
a U.S. citizen or a resident of either the 
United States or Canada at the time 
of death; b) the surviving spouse was, 
at the time of the decedent’s death, a 
resident of either Canada or the United 
States; c) the decedent and the surviv- 
ing spouse were both U.S. residents at 
the time of death, or one or both was a 
Canadian citizen; and d) the personal 
representative of the decedent’s estate 
elects the benefit of the nonrefundable 
credit and irrevocably waives the mari- 
tal deduction allowed under the U.S. 
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estate tax. The election and waiver 
must be made on a federal estate tax 
return filed by the date on which a 
qualified domestic trust election could 
be made. The Protocol clarifies that the 
marital deduction applies to direct mari- 
tal transfers. Transfers to trusts would 
be covered by the qualified domestic 
trust rules of the Internal Revenue 
Code. 

Article XXIXB(4) provides that the 
amount of unified credit allowed for 
purposes of marital transfers shall be 
the lesser of a) the unified credit al- 
lowed under Art. XXIXB(2) above, or 
under U.S. law, determined without 
regard to any credit allowed earlier 
with respect to any gift made by the 
individual, and b) the U.S. estate tax 
that would be otherwise imposed on 
the transfer of property qualifying for 
the marital deduction.” 

Article XXIXB(5) provides that if the 
decedent were a U.S. resident immedi- 
ately before death, then for purposes 
of §70(6) of the Canadian Income Tax 
Act, the decedent and the surviving 
spouse are considered to be Canadian 
residents immediately before the de- 
cedent’s death. Under §70(6), Cana- 
dian income tax imposed at death can 
be deferred by transfer to the surviving 
spouse or to certain spousal trusts.® 
As a result, the decedent will not 
realize any deemed gain upon death. 
The surviving spouse is deemed to 
have acquired the property at the same 
cost as the cost to the decedent.9 If a 
trust otherwise qualifies under §70(6) 
of the income tax act, and if the trus- 
tees are U.S. citizens or domestic cor- 
porations and not residents of the 
United States, the Canadian compe- 
tent authority may be requested to 
enter into an agreement whereby the 
U.S. trustees are treated as Canadian 
residents. 1° 

If an individual dies resident in Can- 
ada and is liable for U.S. estate tax on 
property situated in the United States, 
the U.S. estate tax or state estate or 
inheritance tax will be creditable 
against the Canadian tax on income, 
profits, or gains. If the worldwide gross 
estate as determined under U.S. law 
exceeds $1.2 million, any individual 
income tax for the year of the indi- 
vidual’s death is creditable. Also, the 
credit against Canadian tax applies to 
U.S. or state estate or inheritance 
taxes on marital trust assets imposed 
upon the death of the surviving spouse 


of the individual. An example of the 
marital trust would be a qualified 
domestic trust.!! However, any such 
credit shall take into account any de- 
duction from Canadian tax for U.S. 
income tax paid. 

In a similar fashion, the Protocol 
provides that if a U.S. resident or 
citizen dies owning property outside 
the United States, the Canadian in- 
come tax which is imposed on this 
property as a consequence of the indi- 
vidual’s death is creditable against the 
U.S. estate tax.!2 The credit also ap- 
plies upon the death of a surviving 
spouse with regard to a qualified do- 
mestic trust. 

If a Canadian resident who is not a 
USS. citizen passes away with a world- 
wide gross estate not in excess of $US 
1.2 million, then the U.S. may impose 
its estate tax only on real property, i.e., 
property the gain from which the U.S. 
can tax pursuant to Art. XIII of the 
income tax treaty.!° Article XIII pro- 
vides that if a Canadian resident sells 
U.S. real property, he or she may be 
taxed in the United States on the gain 
from such sale. The term “real prop- 
erty” includes certain shares of capital 
stock and interest in partnerships, 
trusts, or estates where the value of 
the assets are primarily U.S. real prop- 
erty interests.!4 U.S. estate tax would 
not be imposed on U.S. securities, sub- 
ject to the $US 1.2 million gross estate 
limitation. For most purposes, the only 
tax would be on U.S. real estate inter- 
ests. 15 


For those individuals resident in the 
United States or Canada who have 
charitable intent, the Protocol provides 
that the transfer of property to a char- 
ity upon death would be treated as if 
the charity were a resident of each 
country. !6 

The benefits arising under 792-8 of 
Art. XXIXB apply to estates of dece- 
dents who passed away after Novem- 
ber 10, 1988, which is the effective date 
of the estate tax provisions of TAMRA. 
The retroactivity is applicable provided 
that any claim for refund is filed within 
a) the close of the domestic statute of 
limitations otherwise applicable to the 
filing for refunds, or b) one year after 
the Protocol enters into force.!7 

The Protocol provides for an amend- 
ment of the mutual agreement proce- 
dure at 93(g) of Art. XXVI whereby the 
Canadian and U.S. governments will 
work together to eliminate double taxa- 
tion as a result of a distribution or 
disposition of property in a qualified 
domestic trust or a spousal trust de- 
scribed in subsection 70(6) of the Cana- 
dian Income Tax Act. Double taxation 
might otherwise occur in a situation 
where a Canadian leaves Canadian 
property to a Canadian spousal trust. 
The trust provides that the surviving 
spouse is an income beneficiary for life, 
and the remainder interest passes to 
children living in the United States. 
When the surviving spouse dies, the 
trust is subjected to the Canadian- 
deemed disposition tax. When the U.S. 
children receive their interest, their 


“I’m sorry, Lloyd, but we mixed up our briefs and | lost your case.” 
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basis is the fair market value of the 
property when the first spouse died. 
Unless tax relief were provided, the 
children would be taxed on the sale of 
the house after the death of the surviv- 
ing spouse under the deemed disposi- 
tion rule and there would be a double 
tax.18 

e Withholding Taxes. The maximum 
withholding tax on dividends to be paid 
by a corporation resident in one coun- 
try to a corporation resident in the 
other country where at least 10 percent 
of the voting shares of the payor corpo- 
ration is owned by the other corporation 
is reduced from 10 percent to 7 percent 
in 1995, 6 percent in 1996, and finally 
5 percent in 1997.19 Dividends from a 
corporation to a noncorporate person 
continue to be subject to a 15 percent 
withholding rate. The 10 percent rate 
applies to dividends paid by a company 
resident in Canada and an investment 
corporation owned by a nonresident to 
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a U.S. resident corporation that owns 
at least 10 percent of the corporation 
paying the dividends. A 15 percent rate 
applies to dividends paid by a U.S. 
resident that is a regulated investment 
company. A 15 percent rate applies to 
a U.S. resident that is a real estate 
investment trust, but this rate only 
applies to situations where the di- 
vidends are beneficially owned by an 
individual with an interest of less than 
10 percent. Otherwise, a 30 percent 
withholding rate applies. If an estate 
or testamentary trust acquires less 
than 10 percent of a U.S. resident 
REIT, the estate or trust will be deemed 
to be an individual and thereby qualify 
for a 15 percent holding rate rather 
than the higher 30 percent rate. This 
preference continues for a five-year 
period following the death of the indi- 
vidual.?° 

Under the terms of the Protocol, the 
maximum withholding rate on interest 
paid by a resident of one country to a 
resident of the other country will drop 
to 10 percent from 15 percent. Special 
restrictive rules apply to real estate 
mortgage investment conduits.?! 

For royalties, the maximum with- 
holding tax rate remains at 10 percent. 
However, the Protocol provides an ex- 
emption from withholding tax for 
royalties with regard to computer soft- 
ware, patents, information concerning 
industrial, commercial or scientific ex- 
perience, and broadcasting.?? Royalties 
are considered to originate where the 
payer of the dividend is resident. The 
Protocol gives priority as to sourcing 
of the royalty to where the person 
paying the royalty has a permanent 
establishment or fixed base and which 
is an expense against the activities of 
that permanent establishment or fixed 
base.23 

e Limitation on Benefits. The Proto- 
col has added Art. XXIXA, which is 
consistent with the U.S. Treasury’s 
negotiating position in recent years 
concerning limitations on treaty shop- 
ping. The purpose of the article is to 
curtail the benefits of a treaty if re- 
sidents of Canada are not truly bona 
fide residents. Only “qualifying per- 
sons” are entitled to the treaty benefits. 
A “qualifying person” is a resident of 
Canada that is a natural person, a 
governmental instrumentality in Can- 
ada, a company or trust which meets 
certain tests designed to ensure that 
it is primarily “Canadian,” an estate, 
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or a not-for-profit organization which 
conforms to certain requirements.?4 

It is also possible, in some circum- 
stances, for nonqualifying persons 
“other than an investment business” 
to receive treaty benefits, if such per- 
sons are conducting a trade or business 
in Canada. A corporation that is resi- 
dent in Canada is entitled to treaty 
benefits relating to dividends, interest, 
and royalties if more than 90 percent 
of the shares, by vote and value, are 
owned, directly or indirectly, by a) 
qualifying persons, b) U.S. residents 
or citizens, or c) residents of third 
countries with which the United States 
has a comprehensive income tax treaty 
granting similar benefits to those pro- 
vided under the U.S.-Canada Income 
Tax Treaty.25 In addition, the deduct- 
ible company expenses in the preceding 
fiscal period to persons other than 
qualifying persons or U.S. residents or 
citizens must be less than 50 percent 
of the company’s gross income for that 
period. 

e Exchange of Information and Col- 
lection Assistance. Article XXVII of the 
present income tax treaty has an arti- 
cle concerning exchange of information. 
The Protocol revises this article to 
include disclosure of information to 
provincial or state tax authorities. The 
information that can be exchanged ap- 
plies not only to income and gift taxes, 
but also to all taxes. This is important 
since Revenue Canada has consoli- 
dated its customs, and excise and 
income tax responsibilities.26 

The Protocol creates Art. XXVIA, 
which deals with mutual assistance in 
collection of taxes, interest, and penal- 
ties. This provision is unique for both 
countries. Neither country has a simi- 
lar article in any of its tax treaties with 
other countries.27 The taxes must be 
“finally determined.” Final determina- 
tion can relate to a period which is 10 
years before the date on which the 
Protocol actually enters into force.?® 
Each country is not obliged to provide 
assistance. However, once a request for 
assistance is accepted by the other 
country, the taxes owing are treated 
as taxes owing pursuant to the laws of 
the country to which the request was 
sent. A taxpayer at this point has very 
limited rights to contest the taxes.29 

e Other Changes. The Protocol gives 
Revenue Canada the discretion to per- 
mit flow-through treatment for 
purposes of Canadian taxation to 
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United States S corporation sharehold- 
ers who are both Canadian residents 
and U.S. citizens or residents.®° 

The Protocol provides additional time 
for competent authority to resolve trans- 
fer pricing issues. Each country may 
provide relief from double taxation if 
action by competent authority is bar- 
red. Transfer pricing is affected by 
some political controversy because Sen. 
Byron Dorgan of North Dakota is pro- 
posing transfer pricing based on a 
formulary method rather than the tra- 
ditional arm’s-length approach. This 
debate may even delay approval of the 
Protocol.3! 

Social Security benefits are taxable 
exclusively by the country of source. 
U.S. Social Security taxes paid by an 
individual resident in Canada on U.S. 
source income is creditable against 
Canadian tax.32 The Protocol also adds 
Art. XVIII(7) to permit deferral from 
current taxation on accumulations of 
income in a pension plan located in the 
other country until distribution is made. 

Capital gains taxation under Art. 
XIII applies primarily to real estate 
and real estate holding entities. Pursu- 
ant to Art. XIII(8), as amended by the 
Protocol, capital gains taxation is de- 
ferred not only for reorganizations 
involving corporate entities, but also 
for other entities as well. 

The Protocol spells out more clearly 
who is considered a resident. A non- 
resident of Canada who is a US. citizen 
or has a green card is considered to be 
a US. resident only if the individual 
has a substantial presence, permanent 
home, or habitual abode in the United 
States, and if the individual’s personal 
and economic ties are closer to the 
United States than to any other state.*3 

Article XXV (nondiscrimination rules) 
of the income tax treaty is amended at 
410 by the Protocol to provide that 
nondiscrimination protection will ap- 
ply to “all taxes imposed by a 
Contracting State.’34 


Conclusion 

The Protocol to the U.S.-Canadian 
Income Tax Treaty has been long over- 
due and is in need of ratification by the 
Senate. Major estate tax problems have 
existed since 1988 because of discrep- 
ancies in the tax systems of the United 
States and Canada. The provisions 
added by the Protocol should result in 
greater tax equity, both for individuals 
and corporations. The Protocol needs 


to be analyzed by practitioners in- 
volved in business or estate planning 
involving Canadians or Canada.0 


1 The income tax treaty had been 
amended twice earlier by protocols signed 
in 1983 and 1984. 

2 A method frequently employed to avoid 
the U.S. estate tax would be for the U.S. 
property to be owned by a Canadian corpo- 
ration. However, if the Canadian individual 
were a U.S. resident/domiciliary for U.S. 
estate tax purposes, shares of the Canadian 
corporation would still be included in the 
Canadian decedent’s gross estate. 

3 There would be no credit granted by 
the U.S. for the Canadian taxes at death, 
but a deduction pursuant to I.R.C. §2053 
would be allowed for such taxes in comput- 
ing the net taxable estate for U.S. estate tax 
purposes. See P.L.R. 8203135. 

4 I.R.C. §2056A provides for the marital 
deduction if a qualified domestic trust is 
used. 

5 However, the Canadian Department 
of Finance stated in the release accompany- 
ing the Aug. 31, 1994, Protocol that 
Canadians would not be subject to U.S. 
estate tax unless the value of the indi- 
vidual’s worldwide gross assets exceeds 
$600,000. Therefore, there is some question 
as to interpretation of how the unified credit 
is to be applied. See N. Boidman, Canada- 
U.S. Treaty Protocol: Brief Overview, 23, 
Tax Ment. Inri J. 507, 512 (Oct. 14, 1994). 

6 See L. Plaine and D. Siegler, Protocol 
to U.S.-Canada Tax Treaty Changes Appli- 
cation of Cross-Border Death Taxes, Tax 
Notes Inti (Nov. 22, 1994), 94 TNI 225-15 
J (94 TNI 225-15). 

7 The Protocol provides an additional 
rule with respect to the “amount of estate 
tax that would otherwise be imposed by the 
U.S. on the transfer of qualifying property.” 

8 The spousal deferral requires that a) 
the decedent must have been a Canadian 
resident immediately before death; b) any 
surviving spouse receiving an outright be- 
quest must have been a Canadian resident 
immediately before death; and c) any spousal 
trust receiving property must be a Cana- 
dian resident. See 94 TNI 225-15. 

9 See Arnold, New Protocol to Canada- 
U.S. Treaty Addresses Estate Tax Issues, 
Limitation on Benefits, and Mutual Assis- 
tance, 9 Tax Notes Inri 859, 862 (Sept. 19, 
1994) (9 Tax Nores Inrt 859). 

10 United States-Canada Income Tax 
Treaty Art. XXIXB(4), 

at Art. XXIXB(6). 

12 Td. at Art. XXIXB(7). The credit is 
computed according to rules set forth in 
Art. XXIXB(7)(a)-(d). 

13 Id. at Art. XXIXB(8). 

14 See Art. XIII(3)(a) and Art. IV of the 
income tax treaty. 

15 See N. Boidman, Revised Canada-U.S. 
Treaty Protocol—An Overview, 24 Tax 
Ment. Inti J. (May 1995) (24 Tax Ment. 
INTL). 

16 United States-Canada Income Tax 
Treaty Art. XXIXB(1). 

17 Protocol Art. 21(4). 

18 24 Tax Mont. Inri (May 1995). 


19 Protocol Art. 21(2)(a). The branch prof- 
its tax rate is reduced in a similar fashion. 
Art. XXI(2)(b). See also Protocol Art. 5(1). 

20 See Protocol Art. 5(2) [Art. X(7)]. 

21 See Protocol Art. 6(3). 

22 See Protocol Art. 7(1). Payments with 
regard to broadcasting are exempt only as 
agreed pursuant to an exchange of notes 
between the United States and Canada. 

23 See Protocol Art. 9, modifying Art. XII 
of the income tax treaty. 

24 See Protocol Art. 18. 

25 See Protocol Art. 18 and Art. XXIXA(4) 
of the income tax treaty. 

26 9 Tax Nores InrL 859, 865. 

27 See Id. at 859, 862. 

28 See Protocol Arts. 15 and 21(3). 

29 See Art. XXVIA(5) created by the Pro- 
tocol. 

30 See Art. XXIX(5). 

31 See 24 Tax Menr. Inri J. 5 (May 1995). 

32 Art. XXIV(2)(a)(ii). 

33 See Protocol Art. 3(1), amending Art. 
IV(1) of the income tax treaty. The Protocol 
also makes certain changes in the definition 
of “resident” with respect to governmental 
agencies and corporations. 

34 See Protocol Art. 13(2). 
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FAMILY LAW 


The Ten Commandments of Military 
Divorce: Representing the 
Nonmilitary Spouse 


epresentation of the 

nonmilitary spouse in a 

dissolution action re- 

quires specialized knowl- 
edge. Federal law and regulations fre- 
quently govern or limit the relief avail- 
able in state court. Jurisdiction, pension 
splits, insurance, and health benefits 
all involve the application of compli- 
cated rules. The following suggestions 
seek to advance the interests of the 
nonmilitary spouse. 


1. Thou Shalit Obtain Personal 
Jurisdiction 

Assuming that Florida is the matri- 
monial domicile of the marriage and 
that dissolution subject matter jur- 
isdiction exists, it is still necessary to 
personally serve the active duty mem- 
ber with a summons and petition for 
dissolution of marriage in order to 
invest the court with complete 
jurisdiction.! If the respondent is over- 
seas or deployed, this service can be 
extraordinarily difficult. It is not possi- 
ble to compel military authority to 
serve the summons and petition on an 
active duty member.? It is possible to 
request that military authority serve 
the active duty member, but service is 
allowed only with the active duty mem- 
ber’s consent.® If the member will not 
consent, one solution is to have the 
court appoint an active duty, reserve, 
or even civilian natural person as an 
officer of the court to serve the papers. 
However, service aboard any ship or 
shore installation violates military regu- 
lations. Also, service in the territorial 
jurisdiction of many foreign nations 
may violate the Hague Convention.® 
Pursuant to the Hague Convention,® 
it is possible and preferable to serve 
the summons and petition abroad by 
mailing the documents to the “central 
authority” who will then accomplish 


Part 1 


In a long-term 
marriage involving 
years of active duty, 
the pension is often 

the major asset to 
be equitably 
distributed in a 
divorce 


by Peter Cushing 


service in accordance with the law of 
that jurisdiction, which is sufficient 
under Florida law.’ Over 30 countries 
are parties to the Convention.® 

A recent change in federal regula- 
tions promises easier service of process 
on members with children when those 
members are stationed overseas. On 
February 27, 1995, the President signed 
executive order 12953, 60 Fed. Reg. 
11013 (1995), establishing the federal 
government as a “model employer” in 
promoting establishment and enforce- 
ment of child support. The executive 
order now requires federal agencies 
and the uniformed services to desig- 
nate officials who shall be responsible 
for facilitating service of legal process, 
regardless of the location of the mem- 
bers’ duty station. The process must 
be to establish paternity or enforce a 
child support obligation, including medi- 
cal support orders. A list of these 
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officials must be published in the Fed- 
eral Register by July 1, 1995. 

Utilizing more traditional service of 
process, the Convention, or the new 
federal regulations to obtain juris- 
diction, the military dissolution case 
may appropriately proceed and gar- 
nishment of support awards is pro- 
vided by 


2. Thou Shalt Proceed Without 
Personal Jurisdiction to Obtain 
Child and Spouse Support 

e In Rem Orders: Uniform Code of 
Military Justice 

Despite diligent efforts, in some cases 
one may not be able to accomplish 
service by foreign authority, military 
authority, or court-appointed process. 
In that event, provided subject-matter 
jurisdiction and long-arm jurisdiction 
exist in that Florida is the matrimonial 
domicile or residence of the respon- 
dent,!° one may proceed after publica- 
tion and issuance of notice of action to 
obtain the appropriate in rem orders, 
subject to personal enforcement when 
the active duty member may be person- 
ally served,!! or against the respon- 
dent’s real property or other assets 
within the State of Florida specifically 
described in the notice.!2 One may also 
serve the in rem order by certified mail 
on the active duty member’s command- 
ing officer, pointing out that in the 
U.S. military failure to support depen- 
dents constitutes “service-discrediting” 
misconduct. Under military regula- 
tions, the service member must then 
be counselled regarding his or her 
obligations and informed that adminis- 
trative discharge proceedings may be 
initiated if such service-discrediting 
conduct continues. 

e In Rem Support Orders: Involun- 
tary Allotments 

Although letters to the active duty 
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member’s commanding officer are ex- 
traordinarily effective, in the current 
climate of defense draw-downs and 
general reduction in forces, there is 
good reason to exercise restraint in 
taking action that could jeopardize fam- 
ily income and assets. In many cases, 
obtaining an involuntary allotment may 
be a better solution. The basic require- 
ment for such an allotment is a state 
court support order and an arrearage 
equal to or exceeding the support re- 
quired for a two-month period. If 
your client is seeking only alimony, 
involuntary allotment is not available. 
If the client needs alimony and child 
support, involuntary allotment is avail- 
able and preferable to garnishment 
because the definition of “disposable 
earnings” includes basic pay, basic al- 
lowance for quarters, basic allowance 
for subsistence, sea pay, special pay, 
and other allowances. These allow- 
ances are not included within the de- 
finition of “remuneration for employ- 
ment” utilized by the federal garnish- 
ment statute.!5 The order is sent to the 
military finance center!® stating that 
the requisite arrearage exists and re- 
questing that a “mandatory allotment” 
be started. The finance center notifies 
the member’s commander and the mem- 
ber concerning the request. Absent 
presentation of an adequate defense 
by the member, an involuntary allot- 
ment is started.!7 Arrearages may be 
collected in a similar fashion. The maxi- 
mum amount of the allotment is gener- 
ally 60 percent of disposable earnings 
or 50 percent if the member is support- 
ing other family members, inclusive of 
allowances. Utilizing involuntary allot- 
ments thus increases the net monthly 
support amounts received by your cli- 
ent, avoiding the need in many cases 
for the extraordinary remedy of con- 
tempt. 


3. Thou Shalt Penetrate the 
Soldier’s and Sailor’s Civil 
Relief Act 

The mere mention of the “act” is 
enough to make most attorneys 
cringe.!8 Under the act, the petitioner 
is often responsible for seeking the 
appointment of an attorney for one’s 
legal adversary. The act protects the 
service person only when active service 
“materially prejudices” the ability of 
the member to make a defense and 
requires a discretionary ruling on the 
part of the trial judge. Since the mem- 


ber’s leave and earnings statement and 
other financial information may be 
faxed or delivered to the court, and is 
a matter of public record,!® there would 
seem to be little prejudice at a tempo- 
rary hearing resulting from the mem- 
ber’s absence. In addition, a key factor 
in determining prejudice is the mem- 
ber’s good faith, and noncompliance 
with agreements or orders related to 
family responsibilities is presumptive 
evidence of bad faith.2° 

Successful implementation of the act 
often requires volunteers to make them- 
selves available to act as attorney ad 
litem for the absent service member 
who has not filed a written response 
to the action or who has demanded 
appointment of counsel. Since there is 
no basis for the attorney ad litem to 
demand fees directly from the member, 
the best approach is for the petitioner 
to pay the attorney ad litem and re- 
quest a fee award under F.S. Ann. 
§61.16 (Supp. 1994), including within 
the request for fees the demand for 
reimbursement of the attorney ad li- 
tem’s fee. Such an order is enforceable 
by garnishment if properly worded, 
provided personal jurisdiction over the 
absent service member exists.?! There 
is some authority to tax the attorney 
ad litem’s fees as costs in the action in 
the name of the attorney ad litem.22 
However, this approach presents en- 
forcement problems because the stat- 
ute and regulations allow garnishment 
only of attorneys’ fees related to the 
obtaining of child support and ali- 
mony.23 


4. Thou Shalt Split the Military 
Pension 

In a long-term marriage involving 
years of active duty service, the pen- 
sion is often the major asset of the 
marriage. Senior enlisted personnel fre- 
quently retire in their forties after 20 
years’ active service and receive a life- 
time pension of one half their basic 
pay.24 Not including general or flag 
ranks, payments range anywhere from 
about $1,200 to several thousand dol- 
lars per month. Given a 40-year life 
expectancy after retirement, a military 
pension asset can be worth from 
$590,000 to more than $2 million, not 
reduced to present value and not in- 
cluding cost of living or inflation in- 
creases.?5 The client is usually entitled 
to equitable distribution of this asset 
under the Former Spouse Protection 


Act (a/k/a Former Spouse Victim Act) 
and F.S. Ann. §61.076 (Supp. 1994).26 

However, special federal juris- 
dictional rules apply to split a military 
pension. Personal jurisdiction of the 
service person based on residence other 
than by military assignment, based on 
domicile, or by consent is essential.27 
Under no circumstances should a de- 
fault be taken against an out-of-state 
active duty military member followed 
by entry of final judgment. 

Omitting the pension as an asset or 
erroneously distributing it could have 
equally disastrous results. 

Assuming proper personal and sub- 
ject matter jurisdiction exist, ordinar- 
ily it is preferable to treat the military 
pension as an asset of the marriage, 
rather than as a source of support. It 
should not be treated simultaneously 
as both.28 If the pension is treated as 
a source of support, and permanent 
periodic alimony is awarded, the bene- 
fit would terminate upon remarriage.29 
If awarded as property, the nonmili- 
tary spouse continues to receive the 
pension benefit even though he or she 
may have remarried. In fact, it is 
theoretically possible for a young man 
or woman to marry more than once and 
receive distribution of more than one 
military pension. Obtaining distribu- 
tion of the pension as property also 
eliminates enforcement problems be- 
cause the nonmilitary spouse receives 
the distribution monthly, direct from 
Defense Finance. 

Effective January 1, 1992, Defense 
Finance and Accounting Service must 
withhold federal income tax on amounts 
payable to the former spouse as a 
division of retired pay. Form 1099-R is 
utilized for reporting, treating the pen- 
sion distribution payments as if they 
were payments of an annuity under 
an employer deferred compensation 
plan for withholding purposes.*° 

A final judgment distributing a mili- 
tary pension in the case of an active 
duty member must certify that the 
Soldier’s and Sailor’s Civil Relief Act 
of 1940, as amended, was complied 
with.3! Also, in order to split a military 
retirement pension at the source, the 
parties must have been married for 10 
years, during which time the service 
member was on active duty earning 
retirement point credits, and this fact 
must be certified in the judgment or 
by separate documentation.®? The me- 
chanics of the pension split involve 
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preparing the final judgment in proper 
form and completing DD Form 2293, 
February 1991, entitled “Application 
for Former Spouse Payments From 
Retired Pay” and forwarding the docu- 
ments by certified mail to Defense 
Finance. 

In the event one cannot meet the 
10-year rule, it is still possible to split 
the pension as marital property. How- 
ever, enforcement may be a problem 
since payments cannot be obtained 
directly from Defense Finance under 
federal law and regulations.*° 

In the event of the bankruptcy of a 
retired member, at least one case holds 
that he or she retains the retirement 
proceeds as constructive trustee for the 
party entitled thereto.*4 However, the 
retired member may be out of the 
country or planning an overseas retire- 
ment. In light of that possibility, the 
final judgment could reserve jur- 
isdiction over the issue of permanent 
alimony and, given the broad juris- 
diction of equity courts, later award 
the nonmilitary spouse alimony if his 
or her pension rights were frustrated 
by an overseas move and support was 
needed.*5 


5. Thou Shalit Insure the Military 
Pension 

As noted above, military pension 
benefits are frequently the largest as- 
set in the military dissolution of mar- 
riage case. As the population ages, 
many military pensioners will die and, 
unless insured, valuable pension bene- 
fits for both spouses lapse. Failing to 
advise the client to obtain appropriate 
insurance is likely legal malpractice 
in acase involving a long-term military 
marriage.*6 

Oddly, there is a general reluctance 
on the part of the judiciary to order 


appropriate insurance benefits to se- 
cure pension interests even where life 
insurance has been canceled shortly 
before the initiation of divorce proceed- 
ings. Unlike life insurance to secure 
child support,3? or health insurance 
benefits for children,®® ordering life 
insurance to secure alimony or pension 
benefits is discretionary, subject to re- 
view for abuse of discretion.°? There- 
fore, the burden is on the practitioner 
to explain to the court the insurance 
benefits available, the costs, who should 
pay, and why insurance is considered 
essential in a particular case. 

e Private Life Policies 

A common occurrence is that private 
insurance has been maintained for 
many years, insuring the life of the 
military member and naming the 
spouse as beneficiary. In that instance, 
the solvency of the insurance company, 
cost of premiums, ability to cancel, and 
enforceability of the order are all rele- 
vant considerations. 

Payment of the premium annually 
by the beneficiary spouse may be the 
only way realistically to maintain the 
benefit. Very few clients are willing to 
undergo the expense, uncertainty, and 
bureaucratic difficulty of these proce- 
dures and the former spouse usually 
cannot be relied upon, even under 
court order, to maintain the policy. 
Accordingly, as a practical matter, pri- 
vate life policies are usually an ineffi- 
cient and unreliable vehicle to secure 
the military pension. 

e Serviceman’s Group Life Insurance 
(SGLD 

Sanctioned by federal law and regu- 
lations,4° SGLI typically provides either 
$100,000 or $200,000 of life insurance 
benefits for the service person’s desig- 
nated beneficiary.*! The service person 
may name his or her parents, children, 
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spouse or former spouse, or others as 
beneficiaries. The cost is typically quite 
reasonable, about $200 per year for the 
$200,000 policy provided by Prudential 
Insurance Company of America and 
administered by the office of Service- 
man’s Group Life Insurance in New- 
ark, New Jersey. Since nearly all ac- 
tive duty service persons carry SGLI, 
on the surface SGLI appears to be an 
ideal method of providing insurance 
benefits to secure at least part of the 
military pension or to provide for the 
former spouse or children of the service 
member. 

e Survivor Benefit Plan (SBP) 

Survivor Benefit Plan is available to 
active duty members. Also, every few 
years “open enrollment” for retired 
members has become available.4? In 
1986, Congress amended the SBP stat- 
ute, largely curing the beneficiary des- 
ignation problems that exist in the 
SGLI arena.*? It is now possible for 
divorcing parties to enter into marital 
settlement agreements to provide for 
an annuity to the surviving spouse in 
the event of the service member’s death. 
Such agreements, by federal statute, 
may be approved by state courts and 
orders may be entered sufficient to 
bind the service member and Defense 
Finance to provide the annuity. Bene- 
fits may be paid to the surviving widow 
or widower, surviving dependent chil- 
dren, former spouses, or other natural 
persons.*4 Significantly, a court may 
order a person to elect SBP to provide 
an annuity to a former spouse or to 
both a former spouse and a child. 

The downside to SBP is that premi- 
ums are somewhat expensive. At this 
writing, assuming a total pension bene- 
fit before equitable distribution of 
$3,000 per month, the SBP annuity 
would be $1,650 per month for a 
monthly premium paid during the serv- 
ice member’s life of $195 until*® age 
62. After age 62, the SBP annuity 
would drop to $1,050. 

The SBP premium is financed auto- 
matically by both spouses in the in- 
sured retirement split situation be- 
cause the Former Spouse Protection 
Act deducts the SBP premium from 
gross pay in arriving at net disposable 
pay. Net disposable retirement pay is 
the amount subject to equitable distribu- 
tion. There is a certain equity in re- 
quiring both spouses to finance SBP, 
given the expense; it tests the benefici- 
ary spouse’s need and desire for the 
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insurance, and in what amount. Vari- 
ous manipulations are possible to make 
one side pay all or none of the premium 
but in most cases it seems fair simply 
to let the statute make the allocation. 
Since the SBP program is backed by 
the federal government, counsel may 
advise, cautiously, that the program is 
more solvent than a private insurance 
company. 0 


Editor’s Note: Part 2 of this article will 
be published in the October 1995 issue 
of the Bar Journal and will address 
such topics as enforcement of the survi- 
vor benefit plan, federal pre-emption, 
“early-outs,” attorneys’ fees, and avail- 
able federal health benefits. 
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GENERAL PRACTICE 


The Continuing Evolution of 
Banks’ Insurance Powers 


lorida law imposes signifi- 

cant restrictions on the 

ability of banks and other 

financial institutions to en- 
gage in the marketing and sale of 
insurance products other than limited 
types of credit-related insurance. These 
restrictions have been in flux for some 
time, however, as banking industry 
advocates and insurance agent trade 
associations have done battle in the 
courts and before legislatures and regu- 
lators over the appropriate extent of 
financial institution involvement in the 
insurance business. While it is clear 
that substantial change lies ahead with 
respect to the ability of banks to en- 
gage in the sale of insurance products, 
a number of recent events are of such 
significance that they bear noting at 
this time. 

This article provides a brief overview 
of: 1) Florida statutory law governing 
the insurance activities of financial 
institutions; 2) the U.S. Supreme 
Court’s recent decision in NationsBank 
of North Carolina, N.A., et al. v. Vari- 
able Annuity Life Insurance Co., et al., 
__._:;U.'S. __, 115 S. Ct. 810 (1995) 
(VALIC), and its impact on the ability 
of banks to sell annuities; 3) recent 
appellate court decisions in The Owens- 
boro National Bank, et al. v. Stephens, 
44 F.3d 388 (6th Cir. 1994), and Bar- 
nett Bank of Marion County, N.A. v. 
Gallagher, et al., 43 F.3d 631 (11th 
Cir. 1995), and the impact of such 
decisions on the ability of states to 
regulate bank insurance activities; and 
4) proposed rules issued by the Florida 
Department of Insurance and the Flor- 
ida Department of Banking and Fi- 
nance relating to the sale of annuities 
by banks. 


Florida Statutory Law 
F.S. §626.988(2) generally prohibits 


Until the Supreme 
Court rules, 
insurance sales 
activities will 
remain in the state 
of flux which has 
characterized this 
field for years 


by William G. McCullough 


the sale of insurance by or through 
financial institutions by providing that: 
No insurance agent or solicitor licensed by 
the Department of Insurance under the 
provisions of this chapter who is associated 
with, under contract with, retained by, 
owned or controlled by, to any degree, 
directly or indirectly, or employed by, a 
financial institution shall engage in insur- 
ance agency activities as an employee, offi- 
cer, director, agent, or associate of a finan- 
cial institution agency.! 

Section 626.988 contains exceptions 
to the general prohibition on financial 
institution insurance activities for, 
among other things, insurance activi- 
ties existing continuously since April 
2, 1974, and certain credit-related in- 
surance activities (e.g., credit life and 
disability insurance).? In addition, F.S. 
§626.988(8) permits Florida-chartered 
banks to sell annuities in the event 
that federal law (other than 12 U.S.C. 
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§92) permits national banks to sell 
annuities. 


The VALIC Case 

The VALIC case deals with the issue 
of whether national banks have the 
power under the National Bank Act to 
sell annuities (and, therefore, whether 
Florida-chartered banks have the power 
to sell annuities under F-.S. 
§626.988(8)). 

NationsBank of North Carolina, N.A., 
and an operating subsidiary applied 
to the Office of the Comptroller of the 
Currency (the OCC) for authority for 
the subsidiary to act as agent in con- 
nection with the sale of annuities. The 
OCC approved the application, deem- 
ing annuity sales to be incidental to 
the business of banking and, therefore, 
permissible. The OCC determined, in 
this regard, that annuities constitute 
“financial investment instruments” 
rather than “insurance” for purposes 
of a provision of the National Bank Act 
(12 U.S.C. §92) that arguably prohibits 
national banks located in towns with 
populations of greater than 5,000 from 
selling insurance. 

Variable Annuity Life Insurance Com- 
pany, a company that sells annuities, 
filed a suit challenging the OCC’s ac- 
tions in an attempt to bar NationsBank 
from selling annuities. The U.S. Dis- 
trict Court for the Southern District of 
Texas upheld the OCC’s rulings in 
favor of NationsBank,? but was later 
reversed by the U.S. Court of Appeals 
for the Fifth Circuit.4 The U.S. Su- 
preme Court agreed to hear the case 
on certiorari and, on January 18, 1995, 
reversed the decision of the Fifth Cir- 
cuit and upheld the OCC’s determina- 
tion that the National Bank Act 
authorizes national banks to engage 
in the sale of annuities. 

The VALIC case is extremely impor- 
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tant because it represents the first 
instance in which the U.S. Supreme 
Court has stated explicitly that the 
OCC may authorize national banks to 
exercise powers that are not specifi- 
cally enumerated in the National Bank 
Act. In upholding the OCC’s determi- 
nation that the sale of annuities may 
appropriately be conducted by national 
banks as an incident to the business 
of banking, the Supreme Court may 
have paved the way for the OCC to 
allow banks to move into other nontra- 
ditional lines of business, including 
securities underwriting and the sale 
of a broader range of insurance prod- 
ucts.5 

The VALIC case is important not 
only in what it says, but also in what 
it does not say. The decision says that 
because annuities are functionally 
equivalent to a number of other types 
of investment products, the OCC was 
reasonable in concluding that, for pur- 
poses of the National Bank Act, annui- 
ties constitute “financial investment 
instruments” rather than “insurance.” 
The Supreme Court declined to clarify, 
however, the circumstances under 


which annuities might be deemed to 
be “insurance” for purposes of state 
laws and regulations governing insur- 
ance sales. Accordingly, while the 
VALIC decision would appear on its 
face to constitute clear authorization 
for national banks to engage in the sale 
of annuities, it leaves open the ques- 
tion of whether state legislatures or 
insurance commissioners may exercise 
their general powers to regulate insur- 
ance activities by regulating bank an- 
nuity sales right out of business. 


The Owensboro 
and Barnett Cases 

The Owensboro and Barnett cases 
address the issues of whether and to 
what extent states may regulate the 
sale of insurance products by national 
banks. 

The Owensboro court addressed the 
issue of whether the right of a national 
bank under 12 U.S.C. §92 to sell insur- 
ance in towns of fewer than 5,000 
people is paramount to the right of a 
particular state (Kentucky, in this case) 
to prohibit financial institutions from 
engaging in insurance sales activities. 
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The Owensboro court held that 12 
U.S.C. §92 preempted restrictive Ken- 
tucky law regarding bank insurance 
sales, and that the Kentucky law was 
not “immunized” from preemption by 
the McCarran-Ferguson Act, 15 U.S.C. 
§1012(b), which provides: 

No Act of Congress shall be construed to 
invalidate, impair, or supersede any law 
enacted by any State for the purpose of 
regulating the business of insurance, or 
which imposes a fee or tax upon such 
business, unless such Act specifically relates 
to the business of insurance . . . (emphasis 
added). 

The Owensboro court determined 
that the Kentucky statute in question 
served to regulate the powers of banks 
and bank holding companies, but in 
no way governed the manner in which 
the activities constituting the “busi- 
ness of insurance” are conducted. On 
this basis, the Owensboro court deter- 
mined that the Kentucky statute in 
question was not “enacted . . . for the 
purpose of regulating the business of 
insurance.” The Owensboro court held, 
therefore, without addressing the ques- 
tion of whether 12 U.S.C. §92 “specifi- 
cally relates to the business of insur- 


[FILING & SEARCH] 


SERVICES 


Telefax & Verbal Reports 
No Subscription Fee 


Immediate Service 


“Fax-A-Copy” Services 
Detailed Reports 
Nationwide Service 


UCC Filing & Search Services, Inc. 
526 East Park Avenue, Suite 200 
Tallahassee, Florida 32301-2551 
(800) 822-5436 (904) 681-6528 
Fax order line (800) 424-7979 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1995 71 


: 
e 
e 


ance,” that the Kentucky statute was 
not protected from preemption by the 
McCarran-Ferguson Act. 

The Barnett case, decided approxi- 
mately one month following the Owens- 
boro case, addresses almost precisely 
the same issue as the Owensboro case. 
The Barnett case grew out of a conflict 
between the Barnett Bank organization 
and the Florida Department of Insur- 
ance which was prompted by Barnett 
Bank of Marion County, N.A’s pur- 
chase of an insurance agency in the 
town of Belleview, Florida, a town 
having a population of less than 5,000. 
The Barnett court had to address the 
issue of whether 12 U.S.C. §92 pre- 
empts F.S. §626.988, which restricts 
the ability of Florida insurance agents 
to be “associated” with financial insti- 
tutions for the purpose of selling insur- 
ance within Florida, or whether the 
Florida statute is protected from preemp- 
tion by the McCarran-Ferguson Act. 
In the Barnett case, the 11th Circuit 
determined that F.S. §626.988 is de- 
signed to protect policyholders and po- 
tential policyholders from the possi- 
bility of “overreaching by financial in- 
stitutions if permitted to sell insur- 
ance,”® and that it, therefore, was “en- 
acted. . . for the purpose of regulating 
the business of insurance.” Accordingly, 
the next issue before the Barnett court 
in applying the McCarran-Ferguson 
Act was whether 12 U.S.C. §92 “specifi- 
cally relates to the business of insur- 
ance.” The Barnett court determined 
in this regard that because 12 U.S.C. 
§92 was passed as a part of a federal 
banking statute, and because it was 
enacted at a time when the Supreme 
Court had held that Congress was not 
authorized to regulate the business of 
insurance, 12 U.S.C. §92 does not “spe- 
cifically relat{e] to the business of in- 
surance” and is, therefore, subject to 
“reverse preemption” under the Mc- 
Carran-Ferguson Act by F.S. §626.988.7 

As a result of the Owensboro and 
Barnett cases, a clear conflict exists 
between the Sixth Circuit and the 11th 
Circuit on the issue of whether the 
McCarran-Ferguson Act provides states 
with the power to regulate bank insur- 
ance activities despite federal law 
authorizing such activities. The exis- 
tence of this conflict provides some 
hope that the issue ultimately will be 
taken up by the U.S. Supreme Court. 
The resolution of this issue by the 
Supreme Court could be of tremendous 


What remains to be 
seen is whether the 
Department of 
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achieve a level of 
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regulation that is 
not so onerous as to 
regulate bank 
annuity sales out of 
existence 


significance in that it could determine 
whether states may entirely prohibit 
banks from engaging in sales activities 
with respect to most insurance prod- 
ucts, including annuities sales activi- 
ties authorized under VALIC. 


Proposed Administrative Rules 

While the courts have struggled with 
the issue of the extent to which finan- 
cial institutions may engage in insur- 
ance sales activities, so too has the 
Florida Department of Insurance strug- 
gled with that issue. As noted above, 
Florida law has for years contained 
broad prohibitions on the exercise by 
banks of insurance powers, and the 
Department of Insurance’s attempts 
to interpret and enforce those prohibi- 
tions have a long and interesting his- 
tory.8 

On March 10, 1995, on the heels of 
the VALIC, Barnett, and Owensboro 
decisions, the Department of Insurance 
and the Department of Banking and 
Finance each published proposed ad- 
ministrative rules governing the sale 
of annuities by financial institutions 
in Florida. On March 17, 1995, the 
Department of Insurance and the De- 
partment of Banking and Finance 
jointly sponsored a rule development 
workshop in Tallahassee allowing rep- 
resentatives from the insurance and 
banking industries to express their 
views regarding the proposed rules. 

At the workshop, representatives of 
the Department of Insurance stated 
explicitly that the department’s cur- 
rent view is that financial institutions 
in Florida are permitted to engage in 
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annuity sales activities in the wake of 
the VALIC decision. However, the De- 
partment of Insurance is also of the 
view that such activities are subject to 
its regulation. Accordingly, the current 
approach of the Department of Insur- 
ance appears to be to allow bank annu- 
ity sales, but to subject such sales to a 
level of regulation intended, according 
to Department of Insurance officials, 
to ensure that customers are not mis- 
led as to the important distinctions 
between an annuity product and a 
traditional deposit in a federally in- 
sured depository institution. 

What remains to be seen, as of the 
date of submission of this article, is 
whether the Department of Insurance 
can achieve a level of functional regu- 
lation that is not so onerous as to 
regulate bank annuity sales out of 
existence. Chief among the concerns of 
the banking industry in this regard are 
several provisions of the proposed rules 
which seem intended to require that a 
financial institution’s annuity sales be 
conducted through a “dedicated em- 
ployee” who conducts annuity sales 
activities from a segregated “dedicated 
location” within a single branch of the 
financial institution and whose respon- 
sibilities are limited to such annuity 
sales activities. Provisions of this type 
could make entering the annuity busi- 
ness cost prohibitive for many commu- 
nity banks and medium-sized institu- 
tions that do not have the level of 
customer traffic necessary to maintain 
a full-time annuities specialist. 

The Department of Insurance and 
the Department of Banking and Fi- 
nance allowed interested parties to 
submit written comments regarding 
the proposed annuity sales rules 
through March 31, 1995, and expressed 
interest in moving rapidly to finalize 
the proposed rules following the end of 
the comment period. Unfortunately, 
given the constraints of publication, 
the results of this rulemaking effort 
will have to be the subject of another 
article. 


The Outlook 

Despite the flurry of activity in re- 
cent months, the extent to which banks 
may engage in insurance sales activi- 
ties, including annuity sales activities, 
remains highly uncertain. Banking in- 
dustry advocates point to the VALIC 
and Owensboro decisions as major vic- 
tories and suggest that, even if little 
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else in this arena is clear, it is clear 
under VALIC that national banks may 
sell annuities. Insurance agent advo- 
cates consider the Barnett case to stand 
clearly for the principle that states 
have the ultimate veto power over 
bank insurance activities, including 
annuity sales. Until the Supreme Court 
resolves the current split between the 
Sixth and 11th circuits, it appears that 
the issue of the extent to which banks 
may engage in insurance sales activi- 
ties will remain in the state of flux 
that has characterized this field for 
years. 
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The Tug-of-War Continues in Florida, 67 
Fra. B.J. 11 (Dec. 1993). 

2 Fra. Star. §626.988(3), (5), and (7). 

3 Variable Annuity Life Insurance Co. v. 
Clarke, et al., 786 F. Supp. 639 (S.D. Tex. 
1991). 

4 Variable Annuity Life Insurance Co. v. 
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v. Gallagher, et al., 43 F.3d 631, at 635 
(11th Cir. 1995). 


7 A similar decision on similar facts was 
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Op. (La. App. 1 Cir., Mar. 3, 1995). 
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ADMINISTRATIVE LAW 


Award of Attorneys’ Fees in 
Administrative Litigation 


he overzealous pursuit of 

meritless claims or de- 

fenses has traditionally 

been sanctioned by the 
award of attorneys’ fees to an ag- 
grieved party. Attorneys practicing 
within the administrative forum are 
also subject to these penalties, but the 
means by which attorneys’ fees may 
be awarded in this forum are particu- 
lar to administrative law. This article 
will explore the ways in which parties 
may win attorneys’ fees and compare 
the appropriate use of each of these 
methods. 

The three most universally applica- 
ble statutes which allow for the award 
of attorneys’ fees are F.S. §§57.111, 
120.57(1)(b)5., and 120.59(6). The choice 
among these statutes is largely af- 
fected by the status of the entity from 
which a party seeks attorneys’ fees. 
F.S. §57.111 may only be employed to 
penalize a state agency for undertak- 
ing claims which were not substan- 
tially justified. F.S. §120.57(1)(b)5. 
allows for the award of attorneys’ fees 
against any party which files a plead- 
ing or other paper for any improper 
purpose, but carries a heavier burden 
of proof. Finally, F.S. §120.59(6) sanc- 
tions nonagency parties who participate 
in an administrative proceeding for an 
improper purpose such as harassment 
or delay. Given below is a brief analy- 
sis of the merits and limitations of each 
of these methods of achieving the award 
of attorneys’ fees. 


F.S. §57.111 

The most commonly employed means 
for obtaining the award of attorneys’ 
fees is F.S. §57.111. The stated purpose 
of this statute is to prevent persons 
from being deterred from defending 
against “unreasonable governmental 
action because of the expense of civil 


The sanction of 
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overzealous pursuit 
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actions and administrative proceed- 
ings.”! To successfully obtain the award 
of attorneys’ fees from a state agency 
under this statute, a party must first 
establish that it is 1) a prevailing small 
business party, which has, 2) partici- 
pated in an adjudicatory proceeding or 
in an administrative proceeding pursu- 
ant to Ch. 120, and 3) that such pro- 
ceeding was initiated by a state 
agency.” If each of these prerequisites 
is established by a party seeking attor- 
neys’ fees, then the state agency must 
assume the burden of establishing that 
its actions were “substantially justi- 
fied” or that “special circumstances” 
existed which would make the award 
unjust.3 

The question of whether a party is a 
“prevailing small business party” is 
twofold. Under F.S. §57.111(3)(d), a 
“small business party” is a sole proprie- 
tor, partnership, or corporation with 
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fewer than 25 full-time employees and 
less than $2 million net worth. “Small 
business party” status is not conferred 
upon the employees of a small busi- 
ness; only the business itself enjoys 
this standing.* To be “prevailing,” the 
party must show that a state agency 
has voluntarily dismissed its own com- 
plaint, that a settlement has been 
reached which is favorable to the small 
business party on a majority of the 
issues, or that a final judgment has 
been entered in favor of the small 
business party which has not been 
overturned on appeal.® 

The next prerequisite to establish 
entitlement to an award of attorneys’ 
fees pursuant to F.S. §57.111 is proof 
that the proceeding in question is held 
pursuant to F.S. Ch. 120. The question 
of whether a proceeding qualifies as 
an administrative proceeding pursuant 
to Ch. 120 was recently litigated in 
Hitchcock & Driver Enterprises, Inc. v. 
Department of Labor of Employment 
Security, ____ So. 2d __, 20 Fla. L. 
Weekly D844 (Fla. 1st DCA April 6, 
1995). In Hitchcock, a state agency 
argued it was exempt from the sanc- 
tion of attorneys’ fees because F.S. 
§120.51(1), which governs formal pro- 
ceedings held pursuant to Ch. 120, 
exempted unemployment compensation 
hearings from using hearing officers 
of the Division of Administrative Hear- 
ings. Overturning this argument, the 
First District Court of Appeal held that 
an unemployment compensation pro- 
ceeding brought pursuant to F.S. 
§443.141 qualified as a “proceeding 
pursuant to Chapter 120” when it was 
not specifically excluded from the ap- 
plicability of F.S. §120.57(1), regard- 
less of who conducted the proceeding. 
Thus, attorneys’ fees are available 
through F.S. §57.111 for any proceed- 
ing in which “the substantial interests 


— 
| 
| 
| 
| 
| 


of a party are determined by an 
agency.”6 

Finally, a party seeking attorneys’ 
fees under F.S. §57.111 must establish 
that the state agency initiated the 
proceeding. F.S. §57.111(3)(b) defines 
“initiated by state agency” as requiring 
the agency to have: 

1) Filed the first pleading in any 
state or federal court in this state; 

2) Filed a request for an administra- 
tive hearing pursuant to Ch. 120; or 

3) Was required by law or rule to 
advise a small business party of a clear 
point of entry after some recognizable 
event in the investigatory or other 
free-form proceeding of the agency. 

The burden to establish this last 
prerequisite is substantially relaxed 
by the inclusion of F.S. §57.111(3)(b)3. 
Under this provision, any agency ac- 
tion which requires notice places an 
agency in the uncomfortable position 
of having “initiated” a proceeding for 
which it may be liable for attorneys’ 
fees. Thus, direct action by an agency, 
such as the filing of an administrative 
complaint against a party,’ is no less 
assertive than is publishing notice of 
a bid decision. Either action estab- 
lishes that the agency has initiated 
proceedings for purposes of F.S. 
§57.111. 

Once a party seeking attorneys’ fees 
and costs has met its initial burden of 
establishing that it is a prevailing 
small business party in an agency- 
initiated F.S. Ch. 120 proceeding, the 
burden shifts to the agency to estab- 
lish, by a preponderance of the evi- 
dence, that its actions were substan- 
tially justified or that special 
circumstances existed which would 
make an award of attorneys’ fees un- 
just.§ 

Substantial justification has been 
defined as a “reasonable basis in law 
and fact at the time it was initiated.” 
Florida courts have held that the lan- 
guage awarding attorneys’ fees in F.S. 
§57.111 is substantially similar to that 
contained in the Federal Equal Access 
to Justice Act, 5 U.S.C. §504.1° Based 
on that similarity, Florida courts have 
followed federal precedent in their con- 
struction of F.S. §57.111,!! including 
federal courts’ definition of “substan- 
tial justification.” Thus, Florida follows 
federal authority that “substantial jus- 
tification” may exist where an agency 
has “a solid, though not necessarily 
correct basis in fact and law for the 


position it took.”!2 

Assuming an agency fails to demon- 
strate substantial justification or spe- 
cial circumstances, what can a “pre- 
vailing small business party” expect 
to receive for its troubles? F.S. §57.111 
awards “attorneys’ fees and costs” de- 
fined as “the reasonable and necessary 
attorneys’ fees and costs incurred for 
all preparations, motions, hearings, tri- 
als, and appeals in a proceeding.”!* 
Though seemingly all-inclusive, the ef- 
fectiveness of the sanction is limited 
by a maximum award of $15,000.14 For 
this reason, a party may wish to em- 
ploy other means for the award of 
attorneys’ fees. 


F.S. §120.57(1)(b)5. 

F.S. §120.57(1)(b)5. contains no spe- 
cific limit on the amount of attorneys’ 
fees which may be awarded pursuant 
to its authority, save the requirement 
that any such award be reasonable. 
This subsection is ostensibly geared 
toward sanctioning a particular im- 
proper pleading, but may be argued to 
include an entire cause of action. Addi- 
tionally, this sanction may be used 
against parties other than the state 


agency. The downside to use of this 
statute is the heavier burden it places 
upon the party seeking attorneys’ fees. 
F.S. §120.57(1)(b)5. reads: 


All pleadings, motions, or other papers filed 
in the proceeding must be signed by a party, 
the party’s attorney, or the party’s qualified 
representative. The signature of a party, a 
party’s attorney or a party’s qualified 
representative constitutes a certificate that 
he has read the pleading, motion, or other 
paper and that, to the best of his knowledge, 
information, and belief formed after reason- 
able inquiry, it is not interposed for any 
improper purposes, such as to harass or to 
cause unnecessary delay or for frivolous 
purpose or needless increase in the cost of 
litigation. If a pleading, motion, or other 
paper is signed in violation of these require- 
ments, the hearing officer, upon motion or 
on his own initiative, shall impose upon the 
person who signed it, a represented party, 
or both, an appropriate sanction, which may 
include an order to pay the other party or 
parties the amount of reasonable expenses 
incurred because of the filing of the plead- 
ing, motion, or other paper, including a 
reasonable fee.!5 


Under F.S. §57.111, a state agency 
only need demonstrate “substantial jus- 
tification” of its actions to avoid the 
sanction of attorneys’ fees. Under F-.S. 
§120.57(1)(b)5., an aggrieved party 
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must establish that an opposing party 
acted with an “improper” or “frivolous” 
purpose. The words chosen to justify 
the award of attorneys’ fees have vast 
distinctions. 

The language in F.S. §120.57(1)(b)5. 
largely tracks the language of “its 
federal counterpart;”!® Rule 11, Fed- 
eral Rules of Civil Procedure. Indeed, 
courts have ruled that the similarity 
“was not unintentional, and that it was 
expected that the case law construing 
Rule 11 would be useful in applying 
§120.57(1)(b)5.!7 It is instructive that 
the intended purpose of Rule 11, and 
therefore of §120.57(1)(b)5. is: “to dis- 
cover dilatory or abusive tactics and 
to streamline the litigation process. 
The rule is aimed at deterrence, not fee 
shifting or compensating the prevail- 
ing party.”18 

Thus, the award of attorneys’ fees 
under this statute is intended only to 
deter the most egregious of violations. 
To win an award here, the aggrieved 
party must show improper or frivolous 
purpose. 

In Department of Health and Re- 
habilitative Services v. S.G., 613 So. 
2d 1380, at 1386 (Fla. lst DCA 1993), 
the court held that it was erroneous to 
equate “a finding of no frivolous pur- 
pose” with a finding of “substantial 
justification” as that phrase is defined 
in F.S. §57.111(3)(e). In S.G., the De- 
partment of Health and Rehabilitative 
Services made a finding of confirmed 
neglect against a registered nurse, S.G., 
after investigating allegations that S.G. 
had improperly transferred an elderly 
person from a skilled nursing facility 
to an adult congregate living facility. 
S.G. challenged the department’s find- 
ing.!9 It was determined that the de- 
partment’s investigators failed to speak 
to many of the key parties involved in 
the alleged abuse, including the physi- 
cian who deemed the elderly person’s 
transfer appropriate.2° A hearing offi- 
cer entered a recommended order which 
expunged S.G’s record of neglect and 
awarded her attorneys’ fees, pursuant 
to F.S. §120.57(1)(b)5., because the 
department’s proceeding was “frivo- 
lous.” Upon review, the department 
adopted much of the recommended or- 
der but failed to find that its actions 
were “frivolous.”2! Accordingly, the de- 
partment denied attorneys’ fees 
pursuant to F.S. §120.57(1)(b)5. S.G. 
did not appeal this decision. 

Later, S.G. sought attorneys’ fees 


under F.S. §57.111. When the hearing 
officer ruled that the department could 
show no substantial justification for its 
actions, the hearing officer awarded 
attorneys’ fees. (The department ap- 
pealed citing, in part, the res judicata 
effect of its final order.) The First 
District Court of Appeal responded by 
citing federal authority that the “sub- 
stantial justification” standard may not 
be equated with the “nonfrivolous” stan- 
dard found in Rule 11, Federal Rules 
of Civil Procedure, and adopted by F.S. 
§120.57(1)(b)5. A finding of “frivolous” 
action is more egregious than a finding 
that an action was not “substantially 
justified” Accordingly, the court re- 
jected the department’s argument that 
res judicata prevented a decision on 
the award of attorneys’ fees under the 
substantial justification standard of 
F.S. §57.111 simply because a finding 
had been made that the department’s 
actions were not “frivolous” pursuant 
to F.S. §120.57(1)(b)5. 

Recognizing that the standard of 
F.S. §120.57(1)(b)5. exceeds the “sub- 
stantial justification” standard, how 
does one prove that an opposing party 
signed a pleading or other paper with 
an “improper” or “frivolous” purpose? 
Fortunately for those who would seek 
attorneys’ fees, to determine whether 
a pleading or other paper has been filed 
in a §120.57(1) proceeding for an “im- 
proper purpose” with the meaning of 
F.S. §120.57(1)(b)5., the hearing offi- 
cer: 


should not delve into an attorney’s or party’s 
subjective intent or into a good faith-bad 
faith analysis. Instead, if a reasonably clear 
legal justification can be shown for the filing 
of the paper in question, improper purpose 
cannot be found and sanctions are inappro- 
priate. As an example, . . . improper pur- 
pose may be manifested by excessive 
persistence in pursuing a claim or defense 
in the face of repeated adverse rulings, or 
by obdurate resistance out of proportion to 
the amounts or issues at stake.?? 


F.S. §120.59(6) 

F.S. §120.59(6) provides additional 
means by which a prevailing party 
may seek attorneys’ fees from a non- 
prevailing adverse party which is not 
a state agency.?° While this avenue to 
the award of attorneys’ fees seems an 
attractive route at first, the trail proves 
less welcoming as one examines the 
burdens which must be overcome in 
order to arrive at the desired award of 
attorneys’ fees. 
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A party seeking attorneys’ fees from 
an adverse party pursuant to FS. 
§120.59(6) must meet the familiar bur- 
den of demonstrating that the adverse 
party acted with an improper pur- 
pose.?4 This will entail proof of partici- 
pation in a proceeding primarily to 
harass; for a frivolous purpose; cause 
unnecessary delay; or needlessly in- 
crease the cost of obtaining state ap- 
proval of an activity.25 The few cases 
which have addressed this statute have 
adopted the language which accepts 
evidence of actions implying improper 
purpose, rather than requiring strict 
proof of intent.26 In this respect, F.S. 
§120.59(6) mimics F.S. §120.57(1)(b)5. 

However, F.S. §120.59(6) is unique 
in that it provides a “three strikes and 
you're out” rule of rebuttable presump- 
tion. If a prevailing party can demon- 
strate that a nonprevailing party has 
participated in two or more other pro- 
ceedings regarding the same project 
and has consistently failed to establish 
the legal or factual merits of its posi- 
tion, the hearing officer shall rebut- 
tably presume that the instant 
proceeding is brought for an improper 
purpose.2”7 The requirements for this 
rebuttable presumption do not limit 
sanctions to only those proceedings 
where the “three strikes and you’re 
out” rule applies. Rather this presump- 
tion is merely an additional method 
meant to assist the prevailing party to 
establish that an adverse party has 
acted with an improper purpose.28 


Other Avenues to the 
Award of Attorneys’ Fees 

Currently, the three statutes men- 
tioned above represent the most com- 
mon methods by which a party 
aggrieved by an improper administra- 
tive proceeding may seek attorneys’ 
fees. Numerous other statutory provi- 
sions allow for attorneys’ fees in spe- 
cific settings, but these provisions 
uniformly limit the availability of 
awards to those party litigants in a 
“civil action” or, simply, an “action.” 
Recently, courts have begun to address 
whether these more specific statutes 
should include the award of attorneys’ 
fees for administrative litigation in 
addition to the award made for litiga- 
tion in courts of general jurisdiction. 
A case in point regards the award of 
attorneys’ fees in “actions” for unpaid 
wages by school board employees.29 

In Werthman v. School Board of 


ax 


Seminole County, 599 So. 2d 220, at 
221 (Fla. 5th DCA 1992),2° the award 
of attorneys’ fees centered upon F:S. 
§448.08 which provides: “(T]he court 
may award to the prevailing party in 
an action for unpaid wages [the] costs 
of the action and a reasonable attor- 
ney’s fee.”31 

The Fifth District Court of Appeal 
held that this statute did not extend 
to administrative proceedings like the 
one for unpaid wages at issue in Werth- 
man.®2 However, a recent decision from 
the Third District Court of Appeal, 
Pena v. Dade County, 648 So. 2d 1199 
(Fla. 3d DCA 1994), held that F.S. 
§448.08 entitled a bus driver to an 
award of attorneys’ fees incurred in 
an administrative proceeding seeking 
reinstatement.33 The Third District 
noted the conflict with Werthman and 
certified the decision to the Florida 
Supreme Court. 

While the ruling deciding the conflict 
between Pena and Werthman may ar- 
guably be limited to F.S. §448.08, the 
decision allows the Florida Supreme 
Court the opportunity to open addi- 
tional avenues affording the relief of 
attorneys’ fees for litigants in adminis- 
trative proceedings. Such a decision 
would significantly impact the method 
and level of proof required to establish 
entitlement to attorneys’ fees in ad- 
ministrative litigation. 


Conclusion 

The sanction of attorneys’ fees re- 
mains a valuable tool used to discour- 
age the overzealous pursuit of meritless 
or unsubstantiated claims. This tool 
should not be overlooked upon entering 
the administrative forum. The avail- 
ability of F.S. §§57.111, 120.57(1)(b)5., 
and 120.59(6) allows the practitioner 
of administrative litigation to thwart 
any improper or unsubstantiated line 
of argument by opposing parties. Addi- 
tionally, recent case law interpreting 
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whether administrative litigation 
should be considered “actions” justify- 
ing the award of attorneys’ fees may 
broaden the means by which attorneys’ 
fees will be available.O 


1F ia. Star. §57.111(2) (1993). 

2Fia. Star. §57.111(4)(a) (1993) reads: 
“Unless otherwise provided by law, an award 
of attorney’s fees and costs shall be made 
to a prevailing small business party in any 
adjudicatory proceeding or administrative 
proceeding pursuant to chapter 120 initi- 
ated by a state agency, unless the actions 
of the agency were substantially justified 
or special circumstances exist which would 
make the award unjust.” 

3 Td. 

4 See, e.g., Department of Professional 
Regulation v. Toledo Realty, Inc., 549 So. 
2d 715 (Fla. 1st D.C.A. 1989). 

5 Fra. Star. §57.111(3)(c)1-3. (1993). 

8 Hitchcock & Driver Enterprises, Inc. v. 
Department of Labor and Employment Secu- 
rity, ___ So. 2d __, 20 Fla. L. Weekly 
D844, at D845 (Fla. lst D.C.A. April 6, 
1995), citing Fra. Star. Ch. 120.57 and 
noting the exception that proceedings deter- 
mining the substantial interests of a stu- 
dent by the state university system are not 
subject to the requirements of Fia. Star. 
Ch. 120.57. 

7See Jules Minkes, D.O. v. Agency for 
Health Care Admin., 17 FALR 1252, 1258 
(Final Order, Feb. 27, 1995). 

8 Fra. Star. §57.111(4)(a) (1993); Depart- 
ment of Professional Regulation, Board of 
Optometry, 549 So. 2d at 715, 717, 718. 

9 Fra. Star. §57.111(3)\(e) (1993); Gentele 
v. Department of Professional Regulation, 
Board of Optometry, 513 So. 2d 672 (Fla. 
1st D.C.A. 1987). However, please note that 
Fra. Star. §57.111 (1993) limits the require- 
ment of a reasonable basis in law and fact 
to the time an action is initiated, unlike the 
federal act, which maintains this require- 
ment throughout any subsequent aspects 
of the proceeding whereupon the agency 
finds its position untenable. Alpha Septic 
Industries, Inc. v. Department of Health and 
Rehabilitative Services, 17 FALR 855, 859 
(Final Order, Dec. 19, 1994). 

10 Gentele, 513 So. 2d at 673. 

11 Jd. citing Pasco County School Board 
v. Florida Public Employee Relations 
Comm’n, 353 So. 2d 108, 116 (Fla. Ist 
D.C.A. 1977). 

12 Department of Health and Rehabilita- 
tive Services v. S.G., 613 So. 2d 1380, 1386 
(Fla. 1st D.C.A. 1993), citing McDonald v. 
Schweiker, 726 F.2d 311, 316 (7th Cir. 
1993). For example, “substantial justifica- 
tion” existed where a decision to prosecute 
hinged upon credibility assessment of an 
investigator’s testimony in Gentele, citing 
Temp Tech Industries, Inc. v. NLRB, 756 
F.2d 586 (7th Cir. 1985), and Natchez Coca- 
Cola Bottling Co. v. NLRB, 750 F.2d 1350 
(5th Cir. 1985). 

13 Pia. Star. §57.111(3)(a) (1993). 

14 Fa. Star. §57.111(4)(d)2. (1993). 

15 Stat.§120.57(1)(b)5. (1993). 

16 Department of Health and Rehabilita- 
tive Services, 613 So. 2d at 1384. 


17 Mercedes Lighting and Electrical Sup- 
ply, Inc. v. Department of General Services, 
560 So. 2d 272, 276 (Fla. 1st D.C.A. 1990). 

Id. 

19 Department of Health & Rehabilitative 
Servs., 613 So. 2d at 1382. 

20 Td. at 1383. 

21 Td. 

22 Mercedes Lighting and Electrical Sup- 
ply, Inc., 560 So. 2d 278, citing Schwartzer, 
Sanctions Under the New Federal Rule 
11—A Closer Look, 104 F.R.D. 181, 195-197 
(1985). 

23 Fia. Star. §120.59(6)(a) (1993); see also 
Scott J. Makar, Anticompetitive Actions in 
the Administrative Forum: Antitrust and 
State Law Remedies, 66 Fa. B.J. 33 (1992), 
for a discussion of the use of Fia. Svar. 
§120.59(6) (1991) to sanction improper par- 
ticipation in administrative litigation by 
adverse parties. 

24 Fa. Star. §120.59(6)(b) (1993). 

25 Star. §120.59(6)(e)1. (1993). 

26 Harbor Estates v. Department of Envtl. 
Regulation, 12 FALR 2392 (1990), citing 
Mercedes Lighting & Electrical Supply, Inc. 
v. Department of General Services, 560 So. 
2d 272, 278 (Fla. 1st D.C.A. 1990). 

27 Fa. Star. §120.59(6)(c) (1993). 

28 Harbor Estates, 12 FALR at 2399 (1990). 

29 Werthman v. School Board of Seminole 
County, 599 So. 2d 220 (Fla. 5th D.C.A. 
1992); Fria. Srar. §§231.001 and 448.08 
(1993). 

30 Td. 

31 Star. §448.08 (1993) (emphasis 
added). 

32 Werthman, 599 So. 2d at 221, citing 
Chavez v. City of Tampa, 560 So. 2d 1214 
(Fla. 2d D.C.A. 1989), review denied, 576 
So. 2d 285 (Fla. 1990). But see contra Greene 
v. School Board of Hamilton County, 501 
So. 2d 50 (Fla. lst D.C.A. 1987); Doyal v. 
School Board of Liberty County, 415 So. 2d 
791 (Fla. 1st D.C.A. 1982); Metropolitan 
Dade County v. Stein, 384 So. 2d 167 (Fla. 
3d D.C.A. 1980). 

33 Pena v. Dade County, 648 So. 2d 1199 
(Fla. 3d D.C.A. 1994). 
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Winning Courtroom Strategies 
By Edward T. Wright 
Reviewed by Charles B. Blackmar 


All lawyers are indebted to colleagues 
who take the time to record the lessons 
and insights gained in practice. Ed- 
ward T. Wright has more than 40 years 
of experience in the trial of lawsuits, 
practicing first in Missouri and then 
in Florida. His resulting work should 
be of great value, not only to new 
lawyers and those who try jury cases 
only occasionally, but also to experi- 
enced practitioners. 

The author treats jury selection, open- 
ing statement, direct examination, cross 
examination, and final argument with 
three quarters of the text devoted to 
the first and the last subjects. I note 
this allocation of space not so much as 
the author’s indication of relative impor- 
tance, but rather as the expression of 
his conviction that jury selection and 
final argument are vital to trial success 
and require more concentrated thought 
than some practitioners have been dis- 
posed to give. In this allocation of space 
the author demonstrates wisdom. 

The materials on jury selection, occu- 
pying 40 percent of the whole text, are 
particularly helpful. They are well docu- 
mented, so that any reader can locate 
the appropriate key numbers to adapt 
the material to local decisions and 
rules. The author’s suggestions can be 
adapted to any format, including ven- 
ues in which the judge insists on asking 
ing the bulk of the questions to pro- 
spective jurors. Any lawyer who does 
not try jury cases regularly should read 
this chapter before entering a trial. 
The chapters on opening statement, 
direct examination, and cross ex- 
amination are concise and straightfor- 
ward. Wright gives helpful suggestions 
about avoiding the objection that the 
statement is argumentative and, per- 
haps more important, of presenting an 
opening statement which a judge will 
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not erroneously find to be argumenta- 
tive. He illustrates the problems of 
leading questions, about which there 
is a certain amount of confusion among 
judges as well as advocates. The chapter 
on cross examination quotes from dis- 
tinguished authorities, beginning with 
Francis Wellman’s pioneering treatise, 
and appropriately cautions against the 
random, tedious, and unproductive cross 
examination. 

The final chapter on oral argument 
makes use of copious illustrations of 
the arguments of great advocates. It 
challenges trial lawyers to think about 
their arguments and consider what 
they want to accomplish in persuasion. 

Wright also includes suggestions for 
adapting his precepts to trials in the 
federal courts. Many lawyers shy away 
from federal cases. Others tender the 
lead, and the bulk of the fee, to experi- 
enced federal practitioners. It has long 
been my conviction that any practicing 
lawyer can easily make adjustment to 
the differences in practice, so as to be 
at home in the United States courts. 

Any lawyer who tries cases should 
read this book. Every lawyer who is 
just beginning a career involving trials, 
or who tries cases infrequently, should 
own the book, and should refer to it 
before each trial. Those who study it 
will be amply rewarded. 

Winning Courtoom Strategies is pub- 
lished by Prentice Hall and sells for 
$69.95 (402 pp.). 


Charles B. Blackman is a former 
chief justice of the Supreme Court of 
Missouri . 


if | Should Die 
Before | Wake 
by John W. Sheppard 


If I Should Die Before I Wake (and 
even if I don’t) is written by John W. 
Sheppard as a personal guide to 
protecting assets and providing for 
loved ones. 

In simple language, the book ex- 
plains options and offers advice on how 
to develop a comprehensive plan for 
finance and estate planning. 

Questions answered include: Will 
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your estate be ravaged by taxes unnec- 
essarily? Will it be claimed by unde- 
serving and unwanted people? Is a 
living trust the solution to your needs, 
or is a simple will better? Are you 
aware of your potential liabilities and 
are your assets adequately protected? 

“After 37 years in the law practice, 
being certified in estate planning in 
1986, I have continually had clients 
ask if there weren’t something they 
could read to understand some of the 
concepts that we lawyers talk to them 
about. I have tried to emphasize that 
each person’s situation is unique. Fu- 
ture planning is not a ‘do it yourself’ 
venture; professional direction is criti- 
cal,” notes the author. 


Mr. Sheppard is of counsel to Shep- 
pard, Brett & Stewart, P.A., Ft. Myers, 
and is a past president of the Lee 
County Bar Association and the Ft. 
Myers Chamber of Commerce. 


If I Should Die is distributed by 
BookWorld Services, Inc., 1933 Whit- 
field Park Loop, Sarasota 34243 and 
sells for $16.95 (278 pp.). 


Directory of Consultants 
and Expert Witnesses 


The 1995 ASTM Directory of Scien- 
tific and Technical Consultants and 
Expert Witnesses contains over 800 
consultants who can provide litigation 
support in more than 250 sci/tech cate- 
gories, including the environment, fo- 
rensic sciences, engineered materials, 
and consumer products. 


To assist the user, the directory 
contains a quick reference index, a 
keyword index, and alphabetical index 
by company name at the end of the 
publication. 

Each listing contains a comments 
section where a detailed description of 
services is presented and an other 
services section where additional areas 
of expertise are listed. 

The price of the directory (190 pp.) 
is $40 and may be ordered from ASTM 
(American Society for Testing and Ma- 
terials), 1916 Race Street, Philadel- 
phia, PA 19103. 
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TOXIC & CHEMIC: LS 


30+ yrs. chemical product and pro- 
cess, environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(407) 840-9234 
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TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $220* 
TRADEMARK OFFICE - $80* 
STATE TRADEMARK - $85 
COMMON LAW - $75 
EXPANDED COMMON LAW - $125* 
DESIGNS - $105* per class minimum 
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* plus photo copy cost. 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 


Since 1957 
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Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Heimet Injuries; Ladder Injuries; Pollution— 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Iinstructions 


(407)361 


Boca Raton, FL 33431 : 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 


® Medical Malpractice 

Criminal Defense 

Personal Injury 

Sexual Harassment 

¢ Age & Employment Discrimination 
© Domestic Relations 


Not a Referral Service 
MICHAEL I. M.D., EA.P.A. 
(305) 379-3277 


© Diplomate of the American Board of 
Psychiatry & Neurology ¢ Board Certified 


SAVE VALUABLE TIME 
FILING CHAPTER 7,11, 12,13 
BANKRUPTCIES! 

Fast, Easy & Economical. 
Professional Quality Typeset Forms. 
Unlimited Toll-Free Technical Support. 
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1.800.492.8037 


For FREE DEMONSTRATION Disk, 
REFERENCES & SAMPLE FORMS 


635 CHICAGO AVENUE, SUITE 110 
EVANSTON, ILLINOIS 60202 
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Q.D.R.O. 
PREPARATION 


Qualified Domestic Relations 
Orders by 19 year Florida 
Attorney with substantial 

Q.D.R.O. experience. Most 
orders: $600.00 flat fee. 

Call for details. 
C.A. DEHLINGER, ESQ. 
407/682-4402 
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Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Qualit: 
1-800-284-3627 
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FINANCIAL VALUATION 


Accepted by the Courts 


APPRAISALS 
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NT REAL ESTATE 


Reports and Expert Testimony for: 
D0 Family Partnerships OD Lost Profits Analysis 
0 Estate and Gift Taxes O Shareholder Disputes 
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0 Marital Dissolution O Fairness Opinions 
O Bank Lending 0 Economic Damages 


International Services for: 
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fictitious name registratio 
you need give CIS call. 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 


registered and recorded with the Secretary 


of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street @ Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 


Biggest savings ever 
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